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ANSWER BRIEF OF THE APPELLEES

L STATEMENT OF FACTS.

The appellees, Helen Joye Larsen and Wayne Robert

Larsen, Jr., a minor, the wife and son, respectively, of

Wayne Robert Larsen, Sr., now deceased, as his sole and

only heirs at law (Tr. p. 160), caused to be filed in the

United States District Court in and for the District of

Idaho, Eastern Division, against the appellant, The Boise

Payette Lumber Company, a Delaware corporation, their

Complaint (Tr. pp. 3-6) designed to recover damages for the

wrongful death of the husband and father which occurred



in an airplane crash on July 18, 1950 at Phillips Field near

Pocatello, Idaho. The Complaint alleges that the wrongful

death was due to the negligence of one Homer G. Smith, the

agent of the appellant, in the piloting of the airplane in the

course of his employment and in the furtherance of the

appellant's business (Tr. pp. 4-5).

The appellant, by its responsive pleading (Tr. pp. 6-7),

denied generally the allegations of the complaint and

asserted affirmatively the defenses of contributory negligence

and assumption of risk.

The issues having been thus joined, the matter came on

for hearing before the Honorable Chase A. Clark, United

States District Judge, and a jury of twelve (Tr. pp. 11-15).

The jury resolved the factual issues in favor of the ap-

pellees and against the appellant and assessed the damages
at $75,000.00 (Tr. p. 10). Thereafter, the appellant caused

to be filed its Motion for New Trial based upon three

separate and distinct grounds

:

a. Error in the application of the law of agency.

b. Error in the application of the law of negligence,

and

c. That the damages were excessive (Tr. pp. 16-22).

Judge Clark, having heard and considered the arguments

on the Motion for New Trial, denied it and entered judgment

in accordance with the verdict of the jury (Tr. p. 16). This

appeal is brought to review that judgment.

The factual situation pertinent for a full consideration

of this appeal may be stated as follows : The deceased,

Wayne Larsen, Sr., his father, Lawrence Bert Larsen, and

his brother-in-law, Orville Berry, were engaged in the con-

tracting business in the City of Pocatello, Idaho (Tr. pp. 94-

95). Their business required the purchase of lumber and

building materials (Tr. pp. 55, 56). The appellant was en-

gaged in the business of selling, at wholesale, lumber and
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building materials to contractors and others, and for this

purpose operated and maintained many yards in the State

of Idaho (Tr. pp. 34, 35). In the summer of 1950, for the

purpose of contacting old customers, which the appel-

lant had lost for some reason or other, it hired Smith

and assigned him to its Pocatello yard (Tr. p. 35). In such

assignment, he was under the immediate supervision of Carl

AVahlquist, who was the local manager of the Pocatello yard

(Tr. p. 78). This yard, as well as its employees, was under

the general supervision of F. M. Lacy, the District Manager,

and in turn, all worked and operated under the supervision

of J. L. Jeremiasen, Vice President and General Manager of

the appellant (Tr. pp. 34, 46, 47, 77). Jeremiasen employed

Smith at $275.00 per month as a salesman, estimator and

contact man (Tr. pp. 35, 39). Jeremiasen (Tr. p. 36),

Lacy (Tr. p. 90), and Wahlquist (Tr. p. 75) all were cog-

nizant of the fact that Smith owned an airplane. The aircraft

was a Cessna, approximately six months old, with a total

flying time of 120 hours on its Continental engine (Tr.

p.' 123). The pilot, Smith, on July 4, 1950, fourteen

days before the accident, had been awarded and was the

holder of a temporary, private C. A. A. certificate (Tr. p.

122). This certificate was partially earned by flying time

accrued during his working day, for which time he was paid

by the appellant (Tr, p. 75). At the time of the accident,

he had approximately 60 hours of flying time with one-half

of it in the type of aircraft involved (Tr. pp. 122-124). He
had no night flying experience (Tr. p. 124).

On the night of the accident, July 18, 1950, the weather

conditions were ideal for flying (Tr. pp. 123, 124). It was

clear. The ceiling was unlimited. The visibility was un-

limited. The dew point was 39 and the temperature was 64°

(Tr. pp. 123-125). The aircraft was equipped with dual con-

trols (Tr. p. 142).

On the day of the accident, the Messrs. Larsen and

Berry had been contacted by Smith in the discharge of his



duties and had been sold considerable lumber and other

building materials (Tr. p. 42). On the evening of the acci-

dent, Smith invited them to a night baseball game at Twin
Falls, Idaho, a distance of approximately 120 miles from

Pocatello, Idaho (Tr. pp. 84-85). Prior to the flight in the

aircraft to this city, Smith, by telephone, called his superior,

Lacy, and advised him that he was flying the Larsens and

Berry to Twin Falls. Lacy was in^dted to go along but

declined (Tr. pp. 84, 85, 87). Smith had, from time to time,

in the discharge of his duties, entertained certain contractors

at dinner and other amusements at the expense of his em-

plover. This entertainment had been after "the usual work-

ing hours" (Tr. p. 62).

Smith also oAvned and used, in the discharge of his

duties, a passenger automobile for the use of which the

appellant paid him on a mileage basis (Tr. p. 61).

After a successful flight to Twin Falls, which originated

at Pocatello at approximately sunset (Tr. p. 83) the witness-

ing of the night baseball game, the party returned in the

aircraft to Pocatello shortly after midnight July 18, 1950

(Tr. p. 135). As the aircraft approached the landing field

at Pocatello, Smith radioed the control tower for landing

instructions (Tr. p. 135). His voice was recognized by the

two people in charge of the control tower (Tr. pp. 136, 151).

Landing instructions were given and shortly thereafter

occurred the crash that brought about the death of all four

occupants of the airplane (Tr. pp. 122, 136).

Under a hypothetical statement of facts, which con-

tained all of the essential facts proven, three expert wit-

nesses concluded that the accident which caused the death of

Mr. Larsen was the result of the ''lack of night time flying

experience by the pilot" (Tr. pp. 155, 158, 159). The pilot's

log book (Exhibit No. 8), which was produced at the trial

by the mdow of Smith, disclosed that the pilot possessed

no night flying experience (Tr. pp. 114, 115). An examination
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of the wreckage the day following the crash, by a govern-

ment examiner, disclosed that *'It could be ascertained that

there was no aircraft or engine malfunction" (Tr. p. 124).

The deceased husband and father was a man of approxi-

mately 33 years of age, in good health, industrious and de-

voted to his family (Tr. pp. 98, 168). At the time of his

death, he was not only engaged with his father and brother-

in-law in the contracting business, but was employed by
one Zigler (Tr. pp. 95, 163). His earnings were approximately

$450.00 per month. He left surviving him a wife in her

early 20 's and a child yet unborn (Tr. pp. 160, 161).

At the time of death, Larsen was the holder of a C. A. A.

private pilot certificate (Tr. p. 169), but had not flown any
aircraft for more than a year (Tr. pp. 160, 169).

He had met Smith for the first time on the day of the

tragedy (Tr. p. 163).

II. ARGUMENT.
The form of the argument presented in this brief will

follow seriatimly the points urged by the appellant in its

brief. This is done so that the Court may place in juxta-

position appellee's brief with that of the appellant's.

A. THE ALLEGED ERROR IN THE APPLICA-
TION OF THE LAW OP AGENCY.

A study of the appellant's brief, (p. 30-45) on this

phase of the argument, indicates that its entire argument

is bottomed upon the theory that the record is destitute of

proof of authorization for the use of the instrumentality or

the flight. Necessarily then, we must give consideration to

all of the proof touching, and concerning this authority. For
the convenience of the Court, we abstract this testimony:

1. J. L. Jeremiasen (Vice President and General Man-
ager (Tr. pp. 34-52).

This witness, in his official capacity, employed Smith



—6—

on April 1, 1950 at a monthly salary of $275.00 and assigned

him to the Pocatello yards (Tr. pp. 35, 39). Smith was em-

ployed as a salesman, estimator and contact man (Tr. p.

43) ; his duties included the entertainment of the customers

and prospective customers of the appellant (Tr. pp. 37, 38),

for which entertainment expenses he was reimbursed by the

company (Tr. pp. 47-48) ; Smith was authorized to do and

did considerable work away from the yard. He was paid

on a mileage basis for the use of his car in his work (Tr.

p. 48). The selling program of the company required him

to do "any legitimate thing" that would increase business

(Tr. p. 37, 41). The Messrs. Larsen and Berry, as contrac-

tors, were customers of the company whose business it de-

sired to keep (Tr. p. 42). On the day of the tragedy. Smith

had contacted them and had been working with them (Tr.

p. 42). This witness knew a week or ten days prior to the

accident that Smith owned an airplane and was flying it

(Tr. pp. 36, 44). The plane was the personal property of

Smith (Tr. p. 44), and the company had not, in anyAvise,

paid any part of the purchase price (Tr. p. 44). Travel in

commercial airlines had been, from time to time, authorized

by the company (Tr. p. 45). This witness had never author-

ized Smith to use the airplane in the business of the com-

pany. On the other hand, he had never forbidden its use

(Tr. pp. 46, 51).

2. Frank M. Lacy (District Manager) (Tr. pp. 77-93).

On the date of the accident, Smith was working under

the immediate supervision of Mr. Wahlquist and under the

general supervision of this witness as District Manager. The
offices of the District Manager are adjacent to the Poca-

tello yards, and these yards are within the district assigned

to him (Tr. p. 77). Immediately prior to the date of the

tragic accident. Smith had discussed with the witness a sales

promotion plan of such magnitude as to require Jeremiasen,

to come to Pocatello from the general offices of the company
in Boise (Tr. pp. 81-82). A tentative meeting, after hours,
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was arranged between Lacy, Jeremiasen and Smith for this

purpose on the night of the accident (Tr. p. 83). At 7:00

o'clock P.M., July 17, Smith, who had been working with

the Larsens during the day, called Lacy by telephone for

the purpose of determing whether or not the proposed

meeting would be held (Tr. p. 83), and was advised that

Jeremiasen had not yet arrived (Tr. p. 84), whereupon.

Smith advised the witness that, "inasmuch as there is some
uncertainty about Mr. Jeremiasen coming, I believe we will

go to the ball game", (meaning Messrs. Larsen and Berry)

and he suggested, "I believe I will fly them down" (Tr.

p. 85). The witness was invited to go along but declined

(Tr. p. 87).

The witness was then asked: (Tr. pp. 85-86)

'*Q. You knew that it would be in furtherance of

the company business for him to entertain these men?
A. I would assume that it would."

Further, he was asked: (Tr. pp. 86-87)

"Q. You told him (Jeremiasen) that Mr. Smith had

taken these boys to the ball game?
A. Yes, sir.

Q. You knew that they were your customers?

A. Yes, sir.

Q. You knew that they were your customers when
he reported to you over the telephone that he was going

to take them to the ball game?
A. Yes, sir.

Q. You knew that they were your customers and

you knew that it was within the scope of his duty to

entertain and be nice to prospective and to present

customers did you not?

A. Yes, sir.

Q. When Mr. Smith told you that he thought he

would take those men to the ball game, did you tell him
to drive carefully?



A. Yes, I did."

And again (Tr. p. 90),

**Q. If anyone in authority could authorize a man
to use his plane, then he would have a right to use it?

A. Yes.

Q. If you authorized it, he would have the right

to use it?

A. Yes.

Q. And he had a right to invite the boys to go

to the ball game?
A. Yes, sir.

Q. You knew he was inviting them?

A. Yes, sir.

Q. You knew that he had this plane?

A. Yes, sir.

Q. Did you know that he was flying it in the day-

time?

A. No. I didn't know that until today.

Q. Did you tell any of the boys not to go with him?
A. No. I didn't.

Q. You didn't care if they went?

A. If they flew after hours it would not be any
of my business?

Q. If they flew with him in hours, business hours,

it would be your business?

A. Definitely."

The witness was then asked: (Tr. p. 91)

"Q. Had he (Smith) ever discussed with you about

your flying to Boise with him, on business?

A. He had invited me to do that.

Q. Had you ever indicated that later you were
going to do that?

A. I was entertaining the idea; I suggested that

I might go mth him."
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3. Carl Wahlquist (Yard Manager) (Tr. pp. 52-77).

This witness testified that July 18, 1950 was one of

the regTilar working days and that Smith was at his job

as usual (Tr. p. 53); that on that day Smith was working

with the Messrs. Larsen and Berry in an effort to retain

their business (Tr. p. 54); that he encouraged Smith to

entertain the customers of the company (Tr. pp. 53-54).

Smith was working with the Larsens and Berry on several

projects which would mean revenues of approximately

$10,500.00 to his company (Tr. pp. 55-56). He testifies that

Lacy told him after the accident, that he, Lacy, knew that

Smith was taking the Larsens and Berry to the ball game
prior to the take-off (Tr. pp. 57-58). However, the witness

testified that had he known of the trip prior to the take-off,

he would have advised against it (Tr. p. 60). On the day
of the accident, the witness was ill and had not reported

for work (Tr. p. 72).

The expenses incurred by Smith in the entertainment

of customers were approved by the witness (Tr. p. 71).

Exhibits 4 and 5 were expense checks which had been ap-

proved by him for this purpose. One of the items

on Exhibit 4 was for expenses incurred in entertain-

ing Orville Berry, one of the passengers in the plane at

the time of the accident (Tr. p. 61). This witness knew that

Smith had been taking a flying course (Tr. p. 75) during

regular office hours for which he was being paid by the

company.

On pages 76 and 77, the following colloquy is found:

''Q. If he asked you after five o'clock about enter-

taining customers could you have told him or not?

A. Yes.

Q. Then you did have the right?

A. Yes.
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Q. Taking a man to a baseball game would be

proper form of entertainment?

A. Yes.

Q. Did you question that lie was in the furtherance

of the Company business or was trying to entertain

these men when he took them to Twin Falls?

A. I don't question that.

Q. Your only question is that he didn't have a

right to do it?

A. That is right.

Q. You don't question that he was doing it in

the furtherance of the Company's business?

A. I have no question about that."

4. Geneva Mae Berry (sister of the deceased) (Tr. pp.

94-104).

After testifying that Mr. Lacy and Mr. Wahlquist

came to the family home for the purpose of offering their

condolences, the day following the accident, this witness

recited the following conversation: (Tr. p. 96)

''Q. Tell the jury what he (Lacy) said to you in that

connection ?

A. Yes, I will. Of course, they naturally offered

their sympathy; they were very kind and expressed

their sympathy, and he said that if it had just been ten

minutes later he would not have let Mr. Smith gone.

He didn't tell me who was coming, but he said Mr.

Smith called in and checked up to see if this man had

come and he said that Mr. Smith said *'I think we
should do something nice for the Larsens and Berry and

I am going to take them to the ball game. I will fly them

down.

Q. What did Mr. Lacy say he said when Smith

said *We should do something nice for Larsens and

Berry'!

A. He said it was O.K. for him to go, they
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wouldn't need him that night, that this man from Boise
hadn't come and it would be all right to take them to

the ball game, to fly them down. '

'

The witness further testified that on March 22, 1951

Mr. Lacy paid a second visit to the family home. She was
then asked: (Tr. pp. 97-98)

"Q. Was anything said about Mr. Smith—did Mr.
Lacy say anything about his flying with Mr. Smith later ?

A. Yes, he did.

Q. Tell us what Mr. Lacy said about that?

A. He said that he had asked him (on) several

occasions to go with him and he always turned him
down, and he said that (he) was planning on going

with him to Boise later on in the week on business, in

the plane."

5. Naomi .Demuzio (another of deceased's sisters) (Tr.

pp. 104-106).

This witness, after testifying that she remembered
Mr. Lacy coming to the family home to pay his sympathies,

was asked: (Tr. p. 105)

"Q. Did you hear any discussion between Mr.

Lacy and Mrs. Berry concerning the airplane flight the

evening before, that resulted in the tragedy?

A. Yes, I did.

Q. Now, what I want is any discussion, if there

was any about Mr. Smith, about flying, going on the

trip?

A. Mr. Lacey said that Mr. Smith had called to

see if the fellow from Boise had come yet and Mr. Lacey

said no, he hadn't arrived, and Mr. Smith said if they

hadn't arrived yet he thought he would go to Twin Falls

to the game ; that he would take Mr. Larsen, Wayiie Lar-

sen and Mr. Berry to Twin Falls, that we should do

something nice, and if the fellow from Boise hadn't
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arrived would it be all right if he would go and Mr.

Lacey said yes.

Q. Was there anything else said by Mr. Lacey?

A. He said if Mr. Smith had called ten minutes

later he would not have let him go as the fellow from

Boise arrived as planned."

Thus it will be seen that the testimony is that, on the

day of the tragic flight, Smith was working with the Larsens

and Berry in the discharge of his admitted duties. His im-

mediate superior, because of illness, was absent from his

desk and Lacy, the District Manager, was in charge. Smith

and Lacy had discussed the feasibility of a promotional

plan of such magnitude that the General Manager of the

company felt it necessary to come to Pocatello to discuss it.

A tentative meeting was scheduled between the three for

the evening of the tragic accident. For some reason, un-

explained in the record, Jeremiasen was late and Smith,

for the purpose of determining the status of this tentative

meeting, telephoned Lacy and was advised by him that no

meeting would be held that night. It was then that Smith

suggested his continued attentions to the Larsens and Berry.

The telephone conversation between these men definitely

advised and gave notice to the District Manager, Lacy, of

the following pertinent fact: (1) That Smith, instead of

attending the scheduled meeting, was to entertain the custo-

mers of the company; (2) That the entertainment would

take the form of witnessing a night baseball game at Twin
Falls, Idaho, a distance of approximately 120 miles from
Pocatello; (3) That the journey to Twin Falls would be

made in Smith's plane, and (4) That admittedly, the trip,

the flight and the entertainment were all done in further-

ance of the company's business.

Accordingly, it is immediately apparent that reasonable

men might very well interpret the telephone conversation

between Smith and Lacy as a specific request for authoriza-

tion to use the instrumentality to make the flight, particu-
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larly, when one considers that Lacy directed his agent to,

"drive carefully" (Tr. p. 87).

The granting of authority from a principal to an agent,

or a master to a servant, may take three separate and distinct

forms. Such authority may be expressed, it may be implied

or, it may be apparent, but; whatever form it takes, the

liability of the principal is the same if the act authorized is

done by the agent in the course of his employment or in the

furtherance of the principal's business. It is axiomatic that

authority, whether express, implied or apparent, carries

mth it the incidental power do that which is necessary to

carry out the purposes of the agency. We take the position

that however the established testimony may be intepreted,

so far as granting of authority is concerned, the ultimate

result spells out liability for the appellant.

The record does establish that the principal granted to

his agent express authority to use the airplane and to make
the flight. Affirmatively, we point up the testimony of Mrs.

Geneva Mae Berry (Tr. pp. 96-98) and Mrs. Naomi Demuzio
(Tr. p. 105). The testimony reproduced at Pages 10 to

12 of this Brief permits of only one interpretation, that is

to say, that Smith, the agent, prior to the flight, requested

and received from Lacy, his superior, precise, direct and
express authority to fly the airplane in furtherance of the

company's business and for it use and benefit, and that

Smith's actions, at all times in the course of the flight,

were subject to the company's control.

The question of whether or not express authority was
granted or denied is always a question of fact within the

sole province of the jury and where, as here, the record con-

tains substantial, credible evidence which establishes that

fact or from which reasonable inferences may be drawn of

that fact, such finding is conclusive.

In Carter vs. Besseij, 97 Utah 427, 93 Pac. (2d) 490, the

Supreme Court of Utah stated the rule as follows

:
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*' Whenever reasonable minds may differ as to

whether the servant was at a certain time involved

wholly or partly in the performance of his master's

business or within the scope of his employment, the

question is one for the jury. '

'

This Honorable Court in United States vs. Wihye, 191

F. Rep. (2d) 181, broadens the rule by holding that:

''Where the servant is combining his own business

with that of his master or attending to both at sub-

stantially the same time, no nice inquiry will he made
as to which business the servant urns actually engaged,

in when a third person was injured, but the master will

be held responsible, unless it clearly appears that the

servant could not have been directly or indirectly serv-

ing his master. (Emphasis supplied.)

See Gorton vs. Doty, 57 Ida. 792, 69 P (2) 136.

The record abounds with proof that the authorization of

the agent might very well have been implied. In this regard

we call attention to the fact that Mr. Lacy, himself, testified

that he knew Smith had a plane ; that the Larsens and Berry

were customers; that Smith was entertaining them, and that

such entertainment was an incident of his employment. He
knew that Smith was flying its customers in his plane to a

night baseball game at Twin Falls, Idaho. There can be noj

question about the knowledge of these facts since he, him-

self, was invited to go along and declined. It is important

to note the manner and the form which his declination took.

The colloquy between Smith and Lacy on the telephone wasj

as follows: (Tr. p. 87)

"Q. Do you want to go along?

A. You know what my answer would be."

It is respectfully submitted that if Lacy had not desired

to clothe appellant's agent with the implied authority to

make the trip, he was under a duty to unequivocally deny

the authorization; but instead, he admonishes the pilot to|



—15—

''drive carefully". That admonition to ''drive carefully" im-

pliedly gave consent that the trip was authorized. From it,

it can be reasonably presumed that Lacy controlled the

flight, the instrumentality and the actions of appellant's

agent in the piloting of the airplane.

In this regard, we call attention to the case of Bruce vs.

O'Neal Flying Service, 231 N. C. 181, 56 S. E. (2d) 560. In

that case the O'Neal Flying Service operated and maintained

a flying field and employed one Bobbitt to fly its plane in

an airshow that it was conducting. In the presence of

O'Neal, the president of the defendant corporation, Bruce

approached Bobbitt, the pilot, and said, "Bobbitt, how
would you like to have a passenger?" Bobbitt replied "come
on." Bruce entered the plane without any objection on the

part of the President, O'Neal, who heard the conversation

and replied, "It's up to the pilot." The flight resulted in a

mishap which . claimed the life of Bruce. In reversing a

directed verdict for the defendant, the Supreme Court of

North Carolina said:

"The evidence tends to show that Bobbitt was an

employee of the defendant and as such was given com-

plete charge of the plane which operated in the airshow,

or demonstration. O'Neal, the president of the defend-

ant company and the manager of this enterprise testi-

fied that Bobbitt was selected by the defendant for this

purpose. This is sufficient to raise an inference of

agency (Citing Cases). The circumstances under which

Bruce entered the plane also raise the inference that the

pilot was authorized to take him up and owed to him the

duty, imputed to the defendant, to refrain from negli-

gent injury. The invitation was extended to Bruce by

Bobbitt within the hearing of O'Neal and its signifi-

cance was at once apparent. It did not required the

spoken word, merely his silent acquiescence to give au-

thority. (Citing Cases)"

The record clearly establishes that Smith spent consid-

erable time away from his desk, engaged primarily in the
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promotion of sales. Travel, in and about the area, was an

incident of his duties. The appellant recognized this and

paid him, in addition to his salary, on a mileage basis. In

the short time he worked for the company, he traveled sev-

eral thousand miles. It is important to note also that he

and Lacy had contemplated and planned to use this very air-

plane in joint travel in company business (Tr. p. 91). We
point up the fact that this element in and of itself, is suffi-

cient to establish that travel was part of Smith's job, and

that as an incident thereof, it was fairly within the con-

templation of the principal and its agent that the agent was
to use some means of conveyance to effectually prosecute

the principal's business. Naturally, the use of the automo-

bile would be more extensive than the use of the plane. This

fact, however, is not controlling. The circumstances under

which the particular job was required to be done, however,

would be important.

The appellant has consistently urged that unless the

use of the specific instrumentality was expressly authorized,

any act done by the servant would be outside the scope of

his employment, notwithstanding its purpose. The fallacy

of this arg-ument is determined in Leuis vs. National Cash

Register Co., 84 N. J. L. 598, 87 Atl. 345, wherein it is

stated:

"But it is further urged by the appellant that the

use of an automobile by Kaler in his master's business

was unauthorized by the contract. It is apparent from

a plain reading of the contract that it was fairly within

the contemplation of the parties that Kaler was to use

some means of conveyance to effectually prosecute the

master's business. The appellant would hardly have

expected that Kaler was to carry heavy cash registers

to customers or prospective ones in any other way than

by some kind of a vehicle. From Kaler 's testimony it

appears that the necessities of the appellant's business

required the use of some kind of conveyance, not only
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for the carriage of cash registers but also in bringing

prospective purchasers to the place of business, where

the appellant's registers were stored, for the purpose of

inspection and sale. The contract required Kaler to

devote his whole time and endeavors to the appellant's

business, which was of such a nature that the use of a

conveyance may be fairly implied, and the fact that it

was provided at the expense of the agent did not make
it any less necessary in the carrying on of the business,

for which he had agreed to pay all the necessary ex-

penses. The fact that Kaler substituted the use of an

automobile for the horse and wagon is unimportant.

There is testimony tending to establish that the appel-

lant had knowledge of and acquiesced in Kaler 's using

an automobile in place of a horse and wagon for the

purposes of the business, and therefore the appellant's

further contention that the use of the automobile in

place of a horse and wagon was unauthorized by the

company is not sustained."

It is hardly conceivable that the principal, in the instant

case, would require its agent to drive from Pocatello to

Twin Falls, Idaho, and return, a distance of approximately

240 miles, with its customers, witness a night ball game and
return to his desk the next morning ready, willing and able

to engage in an important conference with the General Man-
ager and Vice President. Indeed, it is reasonable to pre-

sume that it was fairly within the contemplation of the par-

ties that the only means of transportation which would al-

low Smith to do his job with his customers and be ready

the following morning to engage in this conference, was the

use of the plane.

It is respectfully submitted, too, that liability of a mas-

ter for the acts of his servant does not require proof that

the specific act causing the injury was authorized. In

Pacific Telephone and Telegraph Co. vs. White, 104 F. (2d)
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923, the Justices of this Court laid down the rule in the fol-

lowing language:

''Were it not for its officers and agents a corpora-

tion could not act; they perform its functions and for-

mulate its policies. It is not contended that the ranking

officers specifically directed and commanded Hansley to

set upon and beat White or that they commended Han-
sley for so doing, but the man who was assigned to in-

vestigate such cases did assault White while acting

within the scope of his employment—so the jury found
and it is not within the province of this court to dis-

regard this finding of a fact and exonerate appellant

from blame because the specific act may not have been

authorized or directed, by some officers superior to Han-
sley/' (Italics Supplied)

With respect to whether or not Smith had the apparent

authority to make the flight, we call attention to the fact that

the appellant concedes that Smith was its agent, employed

to promote sales and its sales program in the Pocatello

area; that as an incident to the discharge of his duties, he

had authority to entertain the customers of the Appellant

and that it was fairly within the contemplation of the prin-

cipal and the agent that some means of transportation was
necessary for this purpose. As an agent without title, much
of his work was done away from his desk. It was Smith's

job not only to sell but to promote sales, to estimate

materials for projects, but, principally to establish and
maintain good will. Again, we see that this required

some means of transportation, the precise means to

be determined by the circumstances of the case at hand.

If Smith's tasks required him to go from project to

project within the corporate limits of Pocatello, the

most feasible means of transportation was his automo-
bile. On the other hand, if distance, time and convenience

were essential elements in the discharge of his duties, air-

plane travel might very well be the requisite means. The
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company knew and understood this. It specifically approved
the use of his automobile and paid him on a mileage basis.

Likewise, they knew and understood that his airplane might

be used. The proof of this is found in Lacy's admitted

plans for the use of the airplane in joint travel with Smith
in company business. This fact is further buttressed by the

proof that Smith's training as a pilot was done on company
time with company pay.

On the night of the tragedy, the telephone message from
Smith informed his superior precisely of the trip, why it

was being made and who was making it. All knew and un-

derstood that it was in furtherance of the company's busi-

ness. As a reasonable man, conscious of his duties to his

company and its customers, if Lacy did not wish to appear

to clothe his agent with the authority to make the trip, it

became his duty to forbid it, or at the very least, to advise

and explain to^ the company's customers that Smith was not

acting then as the company's agent. At this late date, the

appellant cannot be heard to complain for this failure, for

it cannot hope to reap the reward of its agent's actions and
escape the attendant liabilities.

It is respectfully submitted that even the violation of a

specific instruction by the agent does not relieve the prin-

cipal of liability, where the act done, is in furtherance of

the principal's business. In West vs. Woolworth Co., 215

N. C. 211, 1 S. E. (2d) 546, the Court said:

"A principal is liable for the torts of his agent

when the act is expressly authorized. He is likewise

liable for the tort of the agent when it is committed

within the scope of his employment and in furtherance

of his master's business—when the act comes within

his implied authority."

''While the actual authority of the employee is

usuall}^ material in determining the scope of his em-

ployment it is not determinative of the liability of the
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principal. Employers seldom, if ever, instruct or di-

rectly authorize their employees to wrongfully invade

the personal or property rights of others. We may
assume that torts committed by employees are com-

mitted contrary to the desire and purpose of the em-

ployer. When, however, the employee is undertaking

to do that which he was employed to do and, in so

doing, adopts a method which constitutes a tort and

inflicts injury on another it is the fact that he was about

his master's business which imposes liability. That he

adopted a wrongful or unauthorized method, or a meth-

od, expressly prohibited, does not excuse the employer
from liability."

In United States Lighterage Corp. vs. Petterson, et al.,

142 F. (2d) 197, the Second Circuit Court of Appeals stated

the rule as follows:

"In spite of a conflict in the authorities we think that

the better reasoned decisions hold the master liable

for acts of his servant, whether in excess of authority

or contrary to instructions, where the acts are per-

formed in the course of his employment and the master

knows or should know that such acts are likely to be

performed and that damage to others is likely to hap-

pen as a result."

See also : Department of Water and Poiver vs. Anderson,

95 F. (2d) 577. This Court there stated the rule in the fol-

lowing language

:

"Under the doctrine of respondeat superior, a mas-

ter is liable for the tortious acts of his servant, if done

in the course of the servant's employment, even though

such acts may have been done without the knowledge or

authority of the master, or in disobedience of the mas-

ter's orders."

A labored attempt is made at Page 43, et seq. of ap-

pellant's brief to show that since the flight of the airplane



—21—

was made "at odd hours of the evening", it was without au-

thority and, therefore, the doctrine of respondeat superior

did not apply. We suppose that for the employee, who was
engaged to do the ministerial tasks about the lumber yard,

**the usual working hours" meant from 8:00 A. M. to 5:00

P. M. With respect to Lacy and Jeremiasen, executives of

the company, *Hhe usual working hours" meant more than

an hour to hour working day. Proof of this is found in the

fact that on the very night of the tragedy, Lacy and Jere-

miasen had scheduled a promotional meeting. ''The usual

working hours" then, must necessarily be inferred from the

position of the employee, the circumstances of the task to

be performed, the course of conduct of the individuals in-

volved and the discretion vested in the particular employee.

True, Smith was engaged primarily as a contact man, but

all of his superiors agreed that he was being groomed for

a more important executive position (Tr. p. 79-80). Because

of that fact, and because of his wide experience as a lumber

man, the scope of his employment was much broader than

the usual employee whose job it was to sell only the prod-

ucts of the company. He was authorized to assist prospec-

tive customers, to estimate costs of projects, to plan, design

and advise with respect to such projects, to do these things

not only at his desk but in the field. He was authorized to

entertain, at company expense, for the purpose of promoting

and maintaining company good will. These tasks all re-

quired hours spent after 5:00 P. M. in the furtherance of

company business. Therefore, so far as Smith is concerned,

reasonable men might conclude that "the usual working

hours" included time after, as well as during, the normal of-

fice hours.

In this regard we call to the Court's attention O'Dell vs.

Universal Credit Co., 118 W. Va. 678, 191 S. E. 568, where
it was held:

"The relationship (master and servant) is com-

monly understood to arise when one person subordi-
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nately serves another, both consenting thereto. It does

not ''at all depend on whether that master was to pay
anything, nor whether the service was permanent or

temporary. His control of the action of the other is

the important circumstance, and the particulars of the

arrangement are immaterial." (Citing Cases) The re-

lationship may exist outside of actual working time.

(Citing Cases) In the latter case the relationship de-

pends upon connection between the act in question and

the employment. An act expected to contribute even

indirectly to the service a person is ultimately to per-

form may be within the scope of his service."

As incidents to the general arguments hereinabove made,

we call attention to the fact that the scope of employment for

a "traveling salesman" has been construed as being much
broader than that of employees otherwise engaged. Em-
ployer's Liability Assurance Co. vs. Pruitt, 63 Ga. App.

149, 10 S. E. (2d) 275; Standard Motor Sales Co. vs. Miller,

30 Ohio App. 7, 164 N. E. 555. It is well established that

unless the act is unreasonably disconnected from those

authorized, either in time or in character, it \\'ill be con-

sidered as being within the scope of employment. See Mc-

Clendon vs. Louisianna Central Lumber Co., 17 La. App.

246, 135 So. 754; Fultz, et al. vs. Lange, et al, 238 Wis. 342,

298 N. W. 60.

Next, the appellant urges that the ownership of the in-

strumentality is a factor to be considered in determining

whether or not its use was authorized. For answer to this

postion we deem it sufficient to refer the Court to the gen-

eral rule as contained in 140 A.L.R. 1150, and the cases i

there cited:

'*If the circumstances involved in the case show

that the activity in which the servant was engaged at

the time of the tort complained of was within the scope

of his employment, the fact that the automobile or
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other vehicle used by him and which caused the injury

belonged to or was hired by the servant will not pre-

clude the person injured from recovering from the em-
ployer, if the servant's use of the vehicle was either

expressly or impliedly authorized by the employer."

In any event, this factor of ownership was specifically

called to the attention of the jury by the learned Trial

Court, at the appellant's insistence, in the instruction found

at Page 199 of the Transcript. The Court therein instructed

''In this case the airplane was oivned by Mr. Smith. You
can and shoidd take all of these things into consideration in

arriving at your verdict." (Italics Supplied)

B. THE ALLEGED ERROR IN THE APPLICATION
OF THE LAW OF NEGLIGENCE.

From the very inception of this litigation, the appellees

have urged that the death of Wayne Larsen, Sr. was proxi-

mately caused by the negligence of the appellant's agent.

This negligence, imputed to the appellant, consists of two

separate and distinct acts

:

(1) The piloting of an airplane, at night, without

previous experience, and

(2) The violation of the pertinent safety section

of the Civil Aeronautics Regulations relative to night

flying.

The appellant, under Subdivision II, Pages 45 to 52

of its brief, argues that the doctrines of contributory negli-

gence and assumption of risk, under the established facts,

affords to it an absolute defense, as a matter of law. Under
Subdivision III, Pages 68-70 of its brief, it urges that the

violation of the Civil Aeronautics Regulations, under the

established facts, does not establish actionable negligence.

In order to meet directly this challenge, we believe it

necessary to present the factual and legal basis upon which
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the judgment is based so as to understand the validity of

the defenses urged.

A pilot of a private aircraft owes to his passengers,

guests or invitees that degree of care expected of an or-

dinarily reasonable and prudent man. Bird, Administrator

vs. Louer, 272 111. App. 522; Bruce vs. O'Neal Flying Serv-

ice, 231 N. C. 181, 56 S. E. (2d) 560, 12 A. L. R.' (2d) 647;

Hanson vs. Leivis, 11 Ohio Ops. 42, 5 Ohio Supp. 195, 1 Avi.

730; State vs. Tarhert, (1932) U. S. Avi. 94; Mclnnerney, et

al vs. McDougall, Kings Bench, Manitoba 1937, 1 Avi. 718;

12 A. L. R. (2d) Section 3, Page 660, et seq. ; and cases there

cited. Since ordinary care is the test generally applied in

the absence of statute, it becomes necessary to consider the

statutory provisions of Idaho in this regard. From an ex-

amination of Idaho Code, 1947 Edition, it appears that such

duty of care is all that is required, for Section 21-206, en-

titled "Collision of Aircraft" provides:

"The liability of the owner of one aircraft to the

owner of another aircraft, or to airmen or passengers on
either aircraft for damages caused by collision on land

or in the air, shall be determined by the rules of law

applicable to torts on land."

Ordinary care in the operation of a motor vehicle, air-

plane or other form of locomotion requires that the driver,

pilot or operator shall be capable, physically, of operating

it and shall possess the skill and experience sufficient to

operate it with reasonable safety. Accordingly, the physical

competency of a driver, a pilot or operator is a proper mat-

ter for consideration by the jury on an issue of negligence,

and where he has failed, by reason of his incompetency or

inexperience, to manage the instrumentality, in a reasonably

prudent and careful manner, liability attaches for the re-

sulting injury. See: Section 264, Volume 60, C. J. S.

Page 644.
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While we concede that negligence, as that term is gen-

erally defined, and incompetency, as that term is generally

understood, are distinguishable, yet, incompetency may, in

and of itself, constitute negligence. There is a clear dis-

tinction between negligence and incompetency and they may
not be synonomous, for one may be entirely competent to do

certain work or perform certain acts and yet be negligent

in doing them or performing them, for the most competent

may be the most negligent. On the other hand, incompetency

may, in and of itself, constitute negligence for ordinary care

involves the element of skill or competency sufficient for the

proper performance of that which one undertakes to do. In

the law of negligence, incompetency is want of ability suit-

able to the task, either with respect to natural qualities or

experiences, or deficiencies of disposition to use one's ability

and experience properly and connotes the converse of re-

liability. See: Section 1, Subsection 7 (b), Volume 65,

C. J. S., Page 316.

A most careful search of the cases has failed to reveal

any which hold that the inexperience of a pilot, in the opera-

tion of the aircraft, was or was not, in and of itself, negli-

gence. However, since Section 21-206, Idaho Code, 1947

Edition, specifically makes applicable the rules of law with

respects to torts committed on land, we call attention to

Hughey vs. Lenox, 219 S. W. 323, 142 Ark. 593, wherein the

Court stated the rule as follows

:

"An unskillful or inexperienced driver is not to be

excused from liability for injuries inflicted because of

his inexperience and unskillfulness. On the contrary,

he should not frequent places where injury is liable to

result from inexperience or unskillfulness in the handl-

ing of a car. AVhen a person operates an automobile

along a public highway frequented by other travelers,

he assumes the responsibility for injuries resulting from
his own unskillfulness in the operation of the car."

See also Navailles vs. Dielmann, 50 So. 449, 124 La. 421

;
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Borgstede vs. Waldhauer, 88 S. W. (2d) 373, 337 Mo. 1205;

Opecello, et al. vs. Meads, 135 Atl. 488, 152 Md. 29.

Having demonstrated that incompetency or inexperience

in a proper case, may, in and of itself, constitute negligence,

we pass now to the question of whether or not the death of

Larsen was the casual result of the inexperience and incom-

petency of Smith in the operation of the aircraft. This re-

quires a discussion of proximate cause and the degree of

proof required to establish this essential element.

The relationship of buyer and seller having been es-

tablished between Mr. Larsen and the appellant, acting-

through Smith, the law imposes the duty to exercise reason-

able care for the safety of the business invitee. Having had

no previous experience in the night flying of aircraft, Smith,

as an ordinarily prudent person, should have foreseen that

the landing of the plane after dark would require a skill,

knowledge and experience which he did not possess, and by

reason of the premises, he should not, as a reasonably pru-

dent person, have floAvn under such conditions. The flight,

notwithstanding the deficiencies, constituted a breach of the

duty of reasonable care for the safety of Mr. Larsen. Since

the record is undisputed that the crash of the airplane,

which brought about the tragedy, was the direct result of

his inexperience, lack of skill and knowledge, the death was
the natural and probable result of this negligent act. Under
a hypothetical statement of facts, which contained all of

the essential facts proven, three expert witnesses concluded

that the accident which caused the death of Mr. Larsen was
the result of the "lack of night time flying experience by
the pilot".

The element of proximate cause is a question for the

jury to be determined from all of the facts and circumstances

of the particular case. The appellees having proven injury

as the result of a negligent act, without intervention of an

efficient cause, each of the essential elements of actionable

negligence have been established.
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We take the position that the proof is undisputed on this

phase. We call attention, first, to the uncontradicted testi-

mony of the experts, who unequivocally point up the casual

relation between the negligent act and the death as the

''lack of night time flying experience by the pilot", and
second, the equally important natural inferences that arise

from a flight at the hands of an inexperienced, unskilled and
untrained pilot.

That casual connection or proximate cause may be es-

tablished, solely, upon the opinion of experts, we call at-

tention to Bratt, et al. vs. Western Airlines, Inc., 155 F. (2d)

850, where the Court of Appeals for the Tenth Circuit, in

passing specifically upon the question stated:

"If we leave the answer to those who have experi-

enced an accident of this kind we would seldom find a

solution, because as we all know, few ever survive to

relate their experience. We have a fatal accident, the

cause of which is seldom, if ever, susceptible of direct

proof. The answer to our question therefore necessarily

lies within the realm of scientific speculation, and can

be answered by those who are specifically qualified by

experience, training and skill in matters relating to air-

planes, their parts, purposes and functions. If actual

experience cannot be the test in cases of this kind, when
then does a witness become qualified to testify from

special experience concerning the scientific cause of an

accident not susceptible of direct proof. There is no

precise requirement as to the mode in which requisite

skill or experience shall have been acquired. A witness

may be competent to testify as an expert although his

knowledge was acquired through the medium of prac-

tical experience rather than scientific study and re-

search.
'

'

To a like effect see Grain Dealers Nat. Mut. Fire Ins. Co.

vs. Harrison, 190 F. (2d) 726.
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While the burden of proof in every civil case rests upon

the plaintiff to establish each and every essential element

of his Complaint, it is elementary that the burden is met

by a fair preponderance of the evidence and the natural in-

ferences flowing therefrom. That the appellees in the case

at bar have met this burden will allow of no argument, for

the proof is uncontradicted.

We have shown that on July 4, 1950, fourteen days prior

to the tragedy, the pilot. Smith, became the holder of a

temporary, private C.A.A. certificate. At the time of the

accident, he had a total of 60 hours flying time, none of which

was at night. Thirty (30) hours of this flying time was
spent in the type of plane involved. The plane was a rela-

tively new one, being powered by a Continental engine

that had been flown 120 hours. The flight was made under

ideal flying conditions in an aircraft that was in perfect

working order. This fact is established, first, from an ex-

amination of the aircraft, the day after the crash, by an

investigator of the Civil Aeronautics Administration, and is

reflected in his report, and, secondly, through the fact that

Smith made no complaint to the control tower at the airfield

when he asked for landing instructions.

The appellees having negatived every possible other

force which could have caused the crash, the only reasonable

inference to be drawn from the established facts, is that the

crash was due entirely to cockpit error. This cockpit error

is directly related to the lack of experience, training, skill

and knowledge on the part of Smith. When these natural

inferences are examined in the light of the expert testimony,

it is respectfully submitted that the conclusions of the jury

were not only reasonable but mandatory.

In Herndon vs. Gregory, 81 S. W. (2d) 849, 190 Ark.

702, the Supreme Court deals with the problem in the fol-

lowing language:

*'It is true that the complaint alleges that Gregory,
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Jr., was unskilled in the handling and piloting of such an

airplane and that Gregory, Sr., knew him to be so, and
that it was unknown to appellant's intestate. The com-

plaint does not allege that the fact that Gregory, Jr.,

was unskilled in the handling and the piloting of an

airplane had anything to do with causing this machine

to fall. Assuming that he was an unskilled pilot, his

lack of skill would have to be connected by proof in sup-

port of an allegation that his unskillfulness caused the

airplane to fall, which could not be shown, even if such

an allegation were present, because of the other al-

legation that appellant does not and cannot know the

cause thereof."

The essential difference between the Herndon case,

supra, and the case at bar is that appellees here know and
have proven, by expert testimony, that the crash, which

caused the death, was the lack of skill, knowledge, training

and experience of Smith. Further, the appellees have

negatived every other possible cause of the crash, to-wit:

violent climatic conditions, engine malfunction and structural

collapse, proof of which was totally lacking in the Hern-
don case.

In further determining the negligence of Smith, one

must take into consideration the rules and regulations of

the Civil Aeronautics Administration. As a general prin-

ciple, it can be stated that the violation of a safety rule and

regulation, where such is the proximate cause of the injury,

constitutes actionable negligence per se or at least some
evidence of negligence. W. A. Hover & Company vs. Denver,

S Rio Grande Western Railway Company, 17 F. (2d) 881;

Beauvais vs. Springfield Institute for Savings, 303 Mass.

136, 20 N. E. (2d) 957; City of Dothan vs. Hardy, 237 Ala.

603, 188 So. 2G4; Sclmnier vs. Caplin, 241 N.Y. 246, 150 N.E.

139; Volume 45, Corpus Juris, Section 124, Page 732.

The views expressed in the cases, supra, have been

adopted in Idaho by statutory enactment.
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Section 21-112, Idaho Code, 1947 Edition, provides as

follows

:

** Reckless Operation of Aircraft

It shall be unlawful for any person to operate an

aircraft in the air * * * * in a careless or reckless man-
ner so as to endanger the life or property of another.

In any proceeding charging careless or reckless

operation of aircraft in violation of this section, the

Court or Jury, in determining whether the operation

was careless or reckless, may consider the standards of

safe operation of aircraft prescribed by Federal Statutes.

Federal Regulations governing aeronautics and the

rules, regulations and standards promulgated by the

department." (Italics Supplied)

Since the Idaho Statute specifically directs the Court or

the jury to give consideration to the standards of safe opera-

tion of aircraft as prescribed by the Federal Regulations, in

determining the question of whether or not the pilot was

careless or reckless in the operation of his aircraft, it be-

comes important to consider the standards prescribed. Ac-

cordingly, we call attention to Section 43.68(b) of the Civil

Air Regulations, which provides as follows

:

"(b) Night Flight. No person shall pilot an air-

craft carrying passengers during the period from one

hour after sunset to one hour before sunrise, unless he

has made at least five takeoffs and landings to a fidl

stop during such period within the preceding ninety

days.'' (Italics Supplied)

By virtue of Sections 21-111 and 21-209, Idaho Code,

1947 Edition, the Idaho Board of Aeronautics is empowered
to issue, make and amend rules and regulations for the

safety of aeroplane passengers which, the act stipulates,

shall be in conformity with the Federal laws, rules and reg-
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ulations. Accordingly, the regulation, quoted supra, is

adopted as a rule of conduct for aeronautic travel in Idaho.

By virtue of Section 21-112 of the Code, the section of the

regulation is made a rule of thumb for the guidance of

Courts and juries in determining whether the operation of

aircraft in Idaho was careless and reckless. Accordingly,

it becomes important to determine the effect of its violation

by Smith.

It is apparent that in the previous subdivision of this

argument, touching and concerning the specific acts of

negligence proved, we dealt only with the common law duty,

its breach and the effect of that breach. In this subdivision

of the argument, we concern ourselves, primarily, with the

violation of a statutory duty, its breach and its effect.

There is no question that Smith, in his limited flying

experience, had neither training, knowledge or skill in the

piloting of aircraft at night. Probably the principal basis

for this fact is the absence of any such flying time in his log

book produced by his widow. Since the law (sec. 43.43 C.A.R.)

requires every pilot to carefully catalog in the log book the

date, the time, and the class of flying done, the record thus

produced is conclusive against any argument which might be

urged in this regard. The language of the section of the regu-

lation immediately impresses one that its primary purpose was

to prevent and protect against the very thing that occurred

to Mr. Larsen. The language employed establishes a rule

of conduct designed primarily to protect a class of air

travelers against pilots who lack the knowledge, experience,

and skill required for night flying. That Mr. Larsen be-

longed to the class, specifically protected by the regulation,

allows of no conjecture.

The general rule prevailing, in our jurisprudence, is

that the violation of a statute, ordinance or reg-ulation

constitutes negligence per se and that if the violation is

the proximate cause of the injury suffered liability attaches.
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This view has been followed consistently by the Federal

Courts where violations of the C. A. A. regulations are al-

leged. See Morrison vs. LeTourneau Co. (CCA. 5th 1943),

138 F (2d) 339; Brouse vs. U. S., 83 F. Supp. 373; Smith

vs. Pacific Alaska Airivays, Inc., 89 F. (2d) 253; Smith vs.

Neiv England Aircraft Co., 270 Mass. 511, 170 N. E. 385.

However, the recent Federal decisions have somewhat

broadened the rule so that now the violation of a statute,

ordinance or regulation, which is designed primarily to pro-

mote safety and to prevent injury to a class from the very

hazard the legislation is designed to protect against, car-

ries with it the natural inferences of proximate cause so

that the same need not be affirmatively established. In this

regard see Ross vs. Hartman, 139 F. (2d) 14, (CCA. D. C).
In that case the defendant's servant violated a traffic ordi-

nance of the District of Columbia by leaving the defendant's

truck unattended in a public alley with the ignition unlocked

and the key in the switch, where it was stolen by another

person who, in the operation of it, caused the injuries which

were the basis of the litigation. Judge Edgerton, in ruling

that the violation of the ordinance was the proximate cause

of the injury suifered by the plaintiff, said:

"Everyone knows now that children and thieves

frequently cause harm by tampering with unlocked cars.

The danger that they will do so on a particular occasion

may be slight or great. In the absence of an ordinance,

therefore, leaving a car unlocked might not be negligent

in some circumstances, although in other circumstances

it might be both negligent and a legal or 'proximate'

cause of a resulting accident."

"But the existence of an ordinance changes the sit-

uation. If a driver causes an accident by exceeding
the speed limit, for example, we do not inquire whether

his prohibited conduct was unreasonably dangerous. It

is enough that it was prohibited. Violation of an ordi-

nance intended to promote safety is negligence. If by
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creating the hazard which the ordinance was intended

to avoid it brings about the harm which the ordinance
was intended to prevent, it is a legal cause of the harm.
This comes only to saying that in such circumstances

the law has no reason to ignore and does not ignore the

casual relation w^hich obviously exists in fact. The law

has excellent reason to recognize it, since it is the very

relation which the makers of the ordinance anticipated.

**The same principles govern this case. The par-

ticular ordinances involved here is one of a series which
require, among other things, that motor vehicles be

equipped with horns and lamps. Ordinary bicycles are

required to have bells and lamps, but they are not re-

quired to be locked. The evident purpose of requiring

motor vehicles to be locked is not to prevent theft for

the sake of OAvners or the police, but to promote the

safety of the public in the streets. An unlocked motor
vehicle creates little more risk of theft than an unlocked

bicycle, or for that matter an unlocked house, but it

creates much more risk than meddling by children,

thieves, or others will result in injuries to the public.

The ordinance is intended to prevent such consequences.

Since it is a safety measure, its violation was negli-

gence. This negligence created the hazard and thereby

brought about the harm which the ordinance was in-

tended to prevent. It was therefore a legal or 'proxi-

mate' cause of the harm."

The reasoning employed by the Court in the Ross case,

supra, is based upon the views expressed in Martin vs. Her-

zog, 228 N. Y. 164, 126 N. E. 18; De-Haen vs. Rockwood
Sprinkler Co., 258 N. Y. 350, 179 N. E. 764; Osborne vs.

McMaster, 40 Minn. 103, 41 N. W. 543; Restatement, torts.

Paragraphs 286, 449; Steward vs. U. S., 186 F. (2d) 627 (7th

Circuit), Janoff vs. Newson, 53 F. (2d) 149.

AMiile we believe that the reasoning in the Ross and Stew-
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ard cases are the more advanced and modern view upon

the subject, it might be that this Honorable Court would

require us to point up proof of proximate cause. We at-

tempt it now.

The violation of the statute, having been established

with resultant damage in the death of Mr. Larsen, and the

appellees, having negatived every other possible casual con-

nection which might have brought about the crash (such as

adverse flying conditions, engine malfunction, or structural

collapse), the natural inferences from all of the surrounding

circumstances of the case are proof of cockpit error, which

was directly attributable to the lack of skill, knowledge, ex-

perience and training on the part of Smith. The hazard

which the regulation was designed to prevent was the very

thing that caused the crash and resulted in the death of

Larsen, and thus was the proximate cause. Moreover, the

casual relation between the violation of the regulation and
the resultant death is positively established by the testimony

of the experts who are of the opinion that "lack of night

time flying experience by the pilot" brought about the

crash.

The defenses of contributory negligence and assumption

of risk urged by the appellant are bottomed, in their argu-

ment, first, upon the theory that Mr. Larsen 's death was the

result of the ordinary risks of airplane travel, and second,

that he knew or should have known of the incompetency of

Smith as a pilot.

The general rule with reference to contributory negli-

gence and assumption of risk is succinctly stated in Volume
6, American Jurisprudence, Aviation, Section 56, 57 and 61

at Pages 35, 36 and 37. That statement is as follows:

**An airplane passenger for hire necessarily takes

upon himself all the usual and ordinary perils incident

to airplane travel and the risk of those dangers which

cannot be averted by the carrier by the exercise of the
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degree of care which the law requires. However, no

risks whatever are assumed by such a passenger except

such as are usually attendant upon that form of loco-

motion; the passenger does not assume the risk that the

plane may be improperly, carelessly, or negligently op-

erated, nor does he assume the risk of any defects in

construction or adjustment of the plane not obvious to

him when he enters the plane."

That an airplane passenger assumes no risks other than

those usually attendant to flying with a competent pilot, in

a well-equipped and airworthy plane is now well established.

See State vs. Tarhert (Md. Super Ct.), 1932, U. S. Avi. Rep.

94; State for the use of Beat vs. McLeod (1932, Md. Super.

Ct., U. S. Avi. Rep. 94). Generally speaking, an airplane

passenger assumes only such risks as are ordinarily attend-

ant upon that form of transportation and which cannot be

averted by the exercise of the requisite degree of care.

Stoll vs. Ciirtiss Flying Service (1930 N. Y. Super. Ct),

1930, U. S. Avi. Rep. 148; Allison vs. Standard Airlines

(1930 Disc. Ct. of Calif.), 1930, U. S. Avi. Rep. 292.

The argument advanced by the appellant is based upon
the theory that travel by airplane is an eminently dangerous

mode of transportation, and is based upon Cohn vs. United

Airlines Transport Corp., 17 F. Supp. 865. The case was
decided in 1937 by Judge Kennedy of the District Court of

Wyoming. This case has been completely and unequivocally

overruled by the Circuit Court of Appeals for the Tenth
Circuit in an opinion by Chief Judge Phillips in United

States vs. Kesinger, et al, 190 F. (2d) 529. Judge Phillips

said:

"In the past decade tremendous improvements have

been effected in the design and construction of airplanes,

and in the operation and maintenance thereof. Today,

an airplane operated under normal weather conditions

is a reasonably safe means of transportation. On the

basis of passenger miles flown it is relatively as safe as
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other methods of public transportation. The rates

charged by insurance carriers for insurance of passen-

gers are the same whether the passenger travels by

train, bus or airplane. An airline which has operated

in the states of Colorado, Kansas, Oklahoma, New Mex-

ico and Texas during the past 15 years recently re-

ceived a special award from the National Safety Coun-

cil. During the period of its operation the airline has

flown 437,262,000 passenger miles without a passenger

fatality and without a serious accident. An interna-

tional airline was also given an award by the National

Safety Council for having completed 1,637,300,000 pas-

senger miles without a passenger or crew fatality. An
airplane of a proven safe type of design taking off for

an ordinary routine flight under normal weather condi-

tions does not crash in the ordinary course of things,

unless there has been a failure to properly inspect,

service and maintain it, or unless it is not operated with

due care." (Emphasis Supplied).

But, even if we proceed on the basis of the *' old-fash-

ioned" theory, the incidents of travel to which the Courts

averted were the risks normally attendant to sudden cli-

matic hazards or unforeseeable structural collapse or motor
failure. The proof offered by the appellees in the case at

bar, expert and otherAvise, has completely negatived the pos-

sibility of these factors. Certainly, cockpit error on the

part of an inexperienced pilot may not be classified as the

''normal incidents" of this mode of travel. The defenses

of contributory negligence and assumption of risk are af-

firmative defenses, the establishment of which is the burden
of the appellant. We know of no evidence in the record,

and our opponents point up none, which remotely estab-

lishes or from which it may be reasonably inferred that un-

foreseeable adverse climatic conditions, structural defects

and collapse or engine malfunction produced or contributed

to the fall of this plane. The jury had nothing before it

except the uncontradicted testimony of the experts, offered



—37—

by the appellees, who unequivocally testified that the casual

relation between the fall of the plane and the subsequent

death of its occupants was the lack of night time flying

experience on the part of Smith. This opinion of the

experts is supported by the silence of the pilot's log book

with respect to experience in night flying.

We have been unable to find any case which holds that a

passenger in an aircraft, under any circumstances, assumes

the negligence of the pilot. On the contrary, the following

cases specifically hold that the passenger does not assume
his negligence. Bruce vs. O'Neal Flying Service, Inc., 231

N. C. 181, 56 S. E. (2d) 560, 12 A.L.R. (2d) 647; Law vs.

Transcontinental Air Transport (U. S. Dis. Ct. of Pa.), 1931,

U. S. Avi. Rep. 205; Stoll vs. Curtiss Flying Service (1930

N. Y. Super. Ct.), 1930 U. S. Avi. Rep. 148; McCusker vs.

Curtiss-Wright Flying Service, 269, 111. App. 502, 1933 U. S.

Avi. Rep. 105.

Counsel for the appellant next argue that the contribu-

tory negligence chargeable to Larsen consists of the fact that

he knew or should have known of the ability of Smith as a

flyer. We interpret this as meaning that Larsen had per-

sonal knowledge of the inexperience of Smith for night fly-

ing. Again, this is an affirmative assertion with the burden

for establishing it resting squarely with the appellant. We
know of no evidence in the record, and this Court is not

referred to any by our opponent, that Mr. Larsen was, in

any wise, acquainted with the ability of Smith to fly at

night. Mrs. Larsen testified that her husband had never met
Smith before the day of the accident. (Tr. p. 163). We find

no case which would compel, require or suggest to a prospec-

tive passenger, gratuitous or otherwise, that he ascertain

the specific qualifications of his invitor before he set foot in

the aircraft. Indeed, he has a right to assume that his in-

vitor-pilot is duly licensed, is reasonably competent, and has

met the qualifications required by law.

In the last analysis, the question of this alleged knowl-
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edge on the part of Larsen, with respect to the qualifications

of Smith, is a pure question of fact, «'ithin the sole province

of the jury and its findings are conclusive.

C. THE ALLEGED EXCESSIVE AMOUNT OF THE
JUDGMENT.

By virtue of Section III of appellant's brief, Page
52-68, it is contended that the verdict rendered by the jury in

the amount of $75,000.00 is excessive and as such contains

the element of passion, prejudice or partiality.

Appellant's argument immediately poses the query,

whether this Court may, under this assignment of error,

review the actions of the Trial Court.

In the State Courts of Idaho, as in all other State

Courts, it is well established that the Appellate Courts may
review and consider the question of excessive or inadequate

damages. See Checketts vs. Bowman, 220 Pac. (2d) 682;

Hepp vs. Ader, 130 Pac. (2d) 859; Gardner vs. Hobbs, 206

Pac. (2d) 539; Garrett vs. Taijler, 210 Pac. (2d) 386; Koch
vs. Elkins, 225 Pac. (2d) 457. This rule, however, has never

prevailed in the Federal Courts. In Fairm ount Glass Works
vs. Cub Fork Coal Co., 287 U. S. 474, 77 L. Ed. 439, Justice

Brandeis states the rule as follows:

* * The rule that this Court will not review the action

of a federal trial court in granting or denying a motion

for a new trail for error of fact has been settled by a

long and unbroken line of decision; and has been fre-

quently applied where the ground of the motion was
that the damages awarded by the jury were excessive

or were inadequate. The rule precludes likewise a review

of such action by a circuit court of appeals." (See long

line of authority for such cases in Notes 3, 4 and 5 of

the Fairmount decision, supra.)

This Circuit Court has likewise recognized this long and

unbroken line of Federal decisions referred to bv the learned
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Justice. In the case of Spokane P. S S. Ry. Co. vs. Cole,

C. C. A. 9th 1931, 54 F. (2d) 318, the rule is stated as follows:

''With reference to the question of excessive ver-

dict, it has been uniformly held that power for the

correction of an excessive verdict lies with the trial

court upon a motion for a new trial and that the federal

appellate courts will not review such ruling. Chesapeake

& 0. Ry. Co. V. Proffitt (C. C. A.) 218 F. 23, 28; Yellow

Cab Co. V. Earle (C. C. A.) 275 F. 928; American Trad-

ing Co. V. North Alaska Salmon Co., 248 F. 665, by
Judge Gilbert in this court; First National Bank of

San Rafael v. Philippine Ref. Corp. (C. C. A.) 51 F.

(2d) 218."

It is significant to note that the Cole case is also an action

for wrongful death.

An analysis of the pertinent Specification of Points,

(Point A and B, Page 205-206, Transcript of the Record),

together with a careful analysis of the arguments advanced

by appellant, clearly demonstrates that it, in nowise, chal-

lenges the manner in which the discretion of the Trial Court

was exercised. It is not contended that the Trial Court

abused its discretion or that its action was arbitrary or ca-

pricious. On the contrary, the Specification of Points and

the argument urged in support thereof is based entirely upon
the proposition that the size of the judgment, in and of

itself, reflects prejudice, passion or partiality on the part of

the jury.

Under the authorities above-cited, it must be concluded

that a Federal Appellate Court may not inquire into the

purely factual question of whether a verdict is excessive

or inadequate. The authority to consider the factual ques-

tion is vested exclusively, by the decisions, in the Trial

Judge.

It is respectfully submitted that the verdict is fair, just
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and equitable. For the convenience of the Court we reiterate

the factual basis pertinent to these issues.

The deceased was a man of approximately 33 years of

age, in good health, industrious and devoted to his family.

At the time of his death, he was engaged with his father

and his brother-in-law in the contracting business in the City

of Pocatello and was also employed by one Zigler. He left

surviving him a wife in her early 20 's and a child yet un-

born. His earnings were approximately $450.00 per month.

His life expectancy was in excess of 33 years.

A motion for new trial, based upon alleged excessive

damages, is directed to the sound discretion of the Trial

Court and the discretion which a Trial Judge must exercise

is a mature, judicial discretion which it is his duty to ad-

minister rather than to refuse to exercise. Justice Storey in

Blunt vs. Little, C. C. Mass. 1822, Federal Case No. 1578,

3 Mason 102, states the basis of the authority in the follow-

ing language:

*'It is indeed an exercise of discretion full of deli-

cacy and difficulty. But if it should clearly appear that

the jury have committed a gross error, or have acted

from improper motives, or have given damages exces-

sive in relation to the person or the injury, it is as much
the duty of the Court to interfere, to prevent a wrong,

as in any other case."

Having demonstrated that the Trial Court has the au-

thority to re-examine the verdict of the jury, we must next

consider within what limits the sound judicial discretion

shall be exercised. In this regard, we hasten to call at-

tention to the learned opinion of the Trial Judge himself in

Boice vs. Bradley, 92 F. Supp. 750, wherein it is stated:

**As a broad general rule, the damages must be

reasonable whether merely actual damages or actual and

exemplary damages. Unless the amount is so uncons-

cionable as to impress the Court ivith the injustice of the
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Jury was actuated by passion, prejudice or partiality,

there will usually be no interference with the jury's

verdict. At the very threshold of this inquiry it must
be remembered that the Constitution of the United

States, Amendment 7, and of this State, art. 1, P. 7,

* * * * has secured the right of trial by a jury in civil

actions by the words, ''shall be preserved" or, as stated

in the Constitution of the State of Idaho, "shall remain

inviolate". If this mandate is to be obeyed the Court

must proceed with caution when a motion such as is now
before this Court is considered, with the thought in mind
that if the Court is going to set aside the verdict for

no reason except that the Court feels it is excessive, this

constitutional provision will be violated and a jury trial

would be a useless thing * * * *." (Italics Supplied)

"There is no scale nor definite standard by which

the damages from slander can be ascertained, but the

amount must be governed by the circumstances of each

particular case and the allowance made by the jury will

not be set aside by the courts unless it clearly appears to

have been arrived at through passion or prejudice/*

(Italics Supplied)

An analysis of the language employed in the quoted

paragraphs above impresses one with the burden which must

be met by the movant before the Trial Judge is justified

in interfering with the verdict of the jury. First, the amount
must be unconscionable to such a degree that it immediately

impresses the Court mth the injustice of the award so that

there is nothing left except to believe that the judgment was
actuated by passion or prejudice rather than by the evidence.

Secondly, while the size of the judg-ment, in and of itself, may
indicate the factors which would justify an examination of

it by the Trial Court, the passion, prejudice or partiality

must clearly appear, and Thirdly, with the constitutional pro-

vision in mind, each case must be considered on its own
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facts. The first requirement refers to cause ; the second re-

fers to degree, and the third keeps inviolate the purposes of

the jury. AVith respect to the third requirement, Judge

Clark cautions that the Court cannot and should not *' substi-

tute its judgment for the judgment of the jury, even though

the Court may be entirely dissatisfied with the jury's ver-

dict." (Paragraph 11, Page 755) In this regard, the

learned Trial Judge is joined by Judge Johnson in Palmer

vs. M01671, 44 F. Supp. 704, where the rule is stated as fol-

lows :

'*A new trial A\'ill not be granted on the ground that

the verdict is excessive simply because the jury has

awarded greater damages than the Judge himself would

have done."

To a like effect is Scott vs. Baltimore & 0. Rr. Co., 151

F. (2d) 61, where the Court held:

"The third point urged by the defendant is that

the damages fixed by the jury at $35,000 are excessive.

The members of the Court think the verdict is too high.

But they also feel very clear that there is nothing the

Court can do about it, * * * *" (Italics Supplied)

"Insofar as the award of damages to him consists

of compensation for pain and suffering it is, obviously,

nothing that an appellate court can, or a trial court for

that matter, measure by a yardstick as to whether the

jury has given too much or too little."

The views expressed hereinabove by the Courts are

particularly applicable in an action designed to recover

damages for a tort. Judge Murphy in Fornivalt vs. Reading

Co., 79 F. Supp. 921, states the rule in the following langu-

age:

"Where the damages are unliquidated and there is

no fixed measure of mathematical certainty, no precise

rule or yardstick for translating injury into money.
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courts in general are reluctant to disturb a jury's ver-

dict on the ground of excessiveness. This is particularly

true in respect to damages in tort actions for personal
injury. '

'

"Ordinarily in these cases the damages must de-

pend very much upon the good sense and sound, deliber-

ate judgment of the jury upon all the facts and circum-

stances of the particular case."

"The discretion of the jury as to the amount of

damages to be awarded, while very wide, is not arbi-

trary or unlimited discretion, but must be exercised rea-

sonably, intelligently, and in harmony with the testi-

mony before it."

"The amount awarded must bear some reasonable

proportion to the injuries sustained and the loss suf-

fered * * * *. Courts will not interfere merely because

the amount of the verdict is large or because they take

a different view of the case or would have awarded
less. Where there is any margin for a reasonable dif-

ference of opinion in the matter, the view of the courts

should yield to the verdict of the jury, rather than to the

contrary. '

'

In the instant case, no feature or incident of the trial

is cited or pointed up by counsel for the appellant as

an impulse to the intrusion of passion, prejudice or partial-

ity into the deliberations of the jury. Nothing in its mem-
bership, its attitude, its experiences are cited which may be

indicative of, or from which one might reasonably infer that

the jury acted other than in good faith or that its verdict

was not the result of its cool and dispassionate judgment.

The factors of passion, prejudice, or partiality upon which

counsel for the appellant rely as the legal basis for the

intrusion by the Trial Court into the verdict of the jury

are deduced solely from the size of the judgment. A large

judgment may not be an excessive one; and, conversely, a
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small judgment may be excessive. The terms are by no

means synonymous and therein lies the reason for the rule

that :

**In order to justify the granting of a new trial on

the ground that the amount of the verdict is excessive,

the fact that the award is excessive must be plain or

evident. It is not sufficient for a party seeking a new

trial merely to raise a douht as to ivhether the damages

are too large, he must show affirmatively and satisfac-

torily that they are so and to ivhat extent." (39 Ameri-

can Jurisprudence, Section 144, Page 150). (Italics

Supplied).

The decisions of the several Federal Courts of Appeals

are consistent in this regard. In Coca-Cola Bottling Co. vs.

Kelly, 131 F. (2d) 627, at Page 628, the rule is stated as

follows :

''Here there was neither finding nor intimation by

the district judge that the verdict was, in his opinion,

the result of passion or prejudice, and nothing in the

record points to any basis for the conclusion that it

was." (Italics Supplied).

Again, in Highway Insurance Underwriters vs. Newton,

142 F. (2d) 582, we find the Court saying:

"In the absence of a showing that the judgments

are so excessive as to shock the conscience of the Court,

it is our duty to affirm."

In Oklahoma Natural Gas Co. vs. McKee, 121 F. (2d)

583, Judge Murrah employs the following language:

"In the absence of clear evidence in the record that

the verdict was the result of passion and prejudice, this

Court is without authority to review the amount of ver-

dict in a tort action." (See also, Whitman Construction

Co. vs. Remer, 105 F. (2d) 371; Terminal Ass'n vs. Far-
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ris, 69 F. (2d) 779; Kroger Grocery Co. vs. Tount, 66

F. (2d) 700.)

Indeed, the rule has been stated to be that all presump-

tions favor the correctness of a verdict in a personal injury

action. Florida Poiver and Light Co. vs. Hargrove, 35 So.

Rep. (2d) 1.

In the review of records, for the purpose of determining

the merits of a motion of this nature, the Appellate Courts

have attempted to fix, for the guidance of the Trial Judges,

certain definite factors or guides for use in weighing or de-

termining excessiveness of judgments and awards. Among
them may be found the following:

1. Life expectancy of the victim.

2. Past or present earning capacity.

3. The disposition of the victim to aid and assist the

plaintiffs.

4. The health, industry and devotion to family by the

victim.

5. The loss of companionship and society, deprivation

of use and comfort of deceased's society.

6. The loss of his experience, knowledge and judgment

in managing affairs of himself and of his benefi-

ciaries.

7. The extent and nature of the direct pecuniary loss

sustained.

8. The special damages incurred.

9. The present cost of living for dependants.

10. The value or the purchasing power of the dollar.

11. The provincial economy or standard of living prevail-

ing in the geographical location in which the bene-

ficiaries or the plaintiffs live.
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Many of the factors or guides enumerated herein are the

intangibles which the law recognizes but to which no precise

mathematical computation may be applied.

From a careful examination of the Record, with particu-

lar emphasis placed upon the Court's instructions on the

law of damages, the Appellant's Motion for New Trial, the

Specification of Points and the Brief of the Appellant, we
find that no complaint is made whatsoever to the instructions

which the Court gave to the jury on the elements of dam-

ages. Accordingly, consideration need be given only to the

factual situation which is the basis of the judgment so as

to ultimately determine whether the Record contains suffi-

cient credible evidence to support it.

Larsen was in the prime of his life, happily married,

and the head of a loving family; he left surviving him a

wife and child that were wholly dependent upon his earnings

from his business as a contractor and his employment with

Zigler ; Mrs. Larsen has no training for any endeavor except

for the care of her home as a mother and housewife. The
tragic death of her husband now has placed upon her the

burden to support, maintain, educate and otherwise care for

her son. This was the average American family who had
been accustomed to the usual and ordinary standards of

living in a growing, progressive, industrial community. The
business of the decedent, as a partner with his father and
brother-in-law, was a profitable one. His earnings approxi-

mated $450.00 per month. His life expectancy was 33.21

years. It is common knowledge that man's most productive

years, measured in dollars and cents, begins at 40. On a

straight mathematical computation of his earnings at the

time of his death, multiplied by his life expectancy, his gross

earnings would equal $179,334.00. Of this sum it is reason-

able to presume that the surviving widow and child would
have received at least one-half or $89,667.00. To this the

Court is justified in adding the special damages incurred by
his death of $775.00 or a total of $90,442.00. This figure is
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without benefit of the value of the loss of companionship,

the society and the protection which naturally flows from the

relationship of husband and wife and father and son.

Larsen, at the time of his death, was engaged, with his

father and brother-in-law, in the contracting business in the

City of Pocatello. This business, from its very nature, was
a personal one. That is to say, that its value and success

was dependent upon the personal attention which the three

partners gave to it. The death of the three brought about

as complete a cessation of the business as the tragedy

brought to their lives.

The members of the jury, under their oaths, were re-

quired to bring to the case their experience and knowledge.

Pecuniary loss, as that term is understood in its restricted

sense, includes the destruction of a man's business, as well

as the loss o:^ wages and profits therefrom, and by reason

of the premises, the jury might well have been justified in

giving consideration to this fact. The present value of a

dollar, its restricted purchasing power and the high cost of

living now prevailing, together with the provincial economy
of the State of Idaho, were all matters which might very

well motivate a jury in the discharge of a cool and deliberate

judgment.

When all of these factors and elements are given con-

sideration, it is respectfully submitted that the prayer of the

Complaint for $125,000.00 is more compatible with the actual

loss sustained than the verdict of $75,000.00 rendered by the

jury.

Beginning with Page 54 of appellant's brief, counsel

urge, for the Court's consideration, a cold and abstract

mathematical formula by which the value of the loss of a

human life should be ascertained. They suggest that if the

sum of $75,000.00 could be successfully invested so as to

net a rate of 4% interest, this widow and child would then

be compensated at the same rate at which they were sup-

ported by the deceased during his lifetime and yet leave
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intact the $75,000.00 invested. They reason from that fact

that the juclgTiient is, therefore, excessive. We suggest to

this Court that such an investment would require of this in-

experienced widow a skill and business acumen, over the

years, aided and abetted by the many factors which deter-

mine the economics of the country. An investment which

results in either success or failure depends on so many
and divers intangibles that the formula proposed adds noth-

ing to certainty. As part and parcel of this fallacious the-

ory, counsel has urged upon the Court the fact, if it be a

fact, that the jury made no allowance on the deceased's

earnings of $450.00 per month for income taxes and other

deductions required by law.

The Circuit Court of Appeals for the Second Circuit in

Stokes vs. United States, 144 F. (2d) 82, in syllabus No. 4,

gives the answer to this problem in the following language

:

** Refusal to make a deduction for income taxes in

the estimate of libellant's expected earnings was not

error, since such deductions were too conjectural."

By virtue of the language contained at Page 55 of their

brief, counsel for the appellant suggest, by innuendo, that

the amount of the verdict of the jury might very well have

been motivated by a consideration of the "grief and anguish

suffered by the surviving relatives of the deceased." The
simple, direct and complete answer to such a position is

found in the Court's instructions on the law of damages at

Page 194 of the Transcript, where he said ''You should not,

however, take into consideration mental suffering or mental

grief of the Plaintiffs or either of them, which resulted from
the death of the husband and father." This instruction is

precise and definite and is hardly subject to misinterpreta-

tion. Accordingly, counsel cannot now be permitted to spec-

ulate or surmise that the jury did not understand or follow

the instructions of the Court in this regard.

At page 62 of appellant's brief, counsel urge upon the
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Court a mathematical formula employed in Louisville d N.

R. Company vs. Stephens, 182 S. W. (2d) 447 for the pur-

pose of determining excessiveness of damages. The action

in that case was based upon the Federal Employers' Liability

Act. While counsel concede that the measure of damages

under the Act is different and rather limited (Page 63,

Brief), they insist that the case is important authority for

the proposition that contributions to the welfare of the

plaintiffs rather than the gross earnings of the deceased

should afford the basis of recovery. They reason that since

there is no precise amount established, or no percentage of

earnings allocated to the support and maintenance of the

wife and child in the record, that, therefore, the jury was
without factual basis for its verdict. We take the position

that the formula suggested in the cited case is limited to

actions based upon the Act, and that the law of this case is

precisely as t|ie Court instructed the jury at Pages 192 and
193 of the Transcript of the Record. The Court there in-

structed, among other things, as follows:

'*It is not necessary that the plaintiffs have proved
damages arising from loss of services, food, clothing,

shelter or anything else which may be measured in dol-

lars and cents. You may consider the loss to the plaintiffs

resulting from the loss of comfort, society, companion-

ship, advice, aid, support and earnings of their husband
and father and attempt to fix such loss by an award of

money damages."

The Court further instructed the jury that:

"You may consider not only the financial support,

if any, which each plaintiff would have received from
the deceased except for his death, but also the value of

the love, comfort, companionship and right to receive

support which each Plaintiff has lost by reason of the

death."

It must be remembered that this was the average Amer-
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ican family whose love and affection for each other was
about to be rewarded with the birth of a child. It was, as

such, operating as a unit and, as such, no fine, fixed or pre-

determined allocations were made for one or the other out

of the earnings, and accordingly, calculated formulas are of

little value. This the law recognizes, and accordingly, the

reason behind the instruction as given by the Court.

Counsel for the appellees, in their opening statement,

covered fully and carefully the different elements of damage
upon which they predicated their prayer for a substantial

recovery. Counsel for the appellant were fully advised at

that time of the basis of the claim. They chose to offer

nothing, either by way of direct proof or cross-examination

of appellee's witnesses. They accepted the instruction of

the Court on this element of the case without objection.

They tried their case solely upon the theory that no liability

attached under the circumstances established. They are now
precluded, at this late date, from complaining.

An analysis of the cases cited by counsel for the appel-

lant in their brief (Pages 57 to 67 inclusive) reveals that

they may be classified under three separate groups, none of

which are particularly controlling and hardly afford a basis

for comparison. First, cases arising under the Federal Em-
ployers' Liability Act where, it is admitted, the measure of

damages recoverable is different than in the instant case.

Second, cases where the recovery sought is for the death of a

minor child and necessarily involve a different and more lim-

ited basis for recovery, and Third, cases decided principally

by Southern Courts during the depression era of the '30 's.

With reference to the cases cited in the last category,

we submit that, based upon the facts therein recited, as com-

pared to the facts established in the instant case, the reduced

judgments therein provided justified the size of the verdict

herein challenged. For the purposes of illustration, we show
the Court that in Jones vs. Hedges (Page 59, Appellant's

Brief), the deceased was 59 years of age, earning $36.00 per
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week, with a life expectancy of 14 years, leaving a wife and

three dependent children. The verdict was reduced from

$40,000.00 to $25,000.00. In the case at bar, Larsen was 33

years of age, with a life expectancy of 33.21 years, earning

$450.00 per month, leaving a wife and child. Therefore, as

compared with the earnings in the instant case, the deceased

in the Jones case was earning less than one-third of Larsen 's

salary and had a life expectancy of less than one-half of

Larsen 's life expectancy. Therefore, if the approved judg-

ment be multiplied by the same ratio as the earnings bear to

each other, without benefit of the longer life expectancy, the

judgment of $75,000.00 would have been sanctioned by the

California Court. May we further point up the fact that the

Jones case was decided in 1932 at the depth of the depres-

sion, and the instant case at the height of the inflationary

spiral.

In City of Sapulpa vs. Deason (Page 67, Appellant's

Brief), the deceased was 40 years of age and was earning

$20.00 a week. In that case the judgment of $25,000.00 was
reduced to $15,000.00. The $80.00 a month which the de-

ceased was earning in the Sapulpa case was approximately

one-fifth of the salary earned by Larsen. The difference in

the life expectancy between the two victims was at least

7 years. If the same mathematical computation be used,

as previously illustrated, based upon the comparative sal-

aries, and again ignoring the greater life expectancy of Lar-

sen, we would have a judgment of $75,000.00 authorized by
the Oklahoma Court. We call attention to the fact that the

Sapulpa case arose in Oklahoma where it is common knowl-

edge that the standard of living in 1921 was far below the

standard of living in Idaho in 1951. We point up this fact

for the purpose of illustrating the importance of provincial

economy.

In Carpenter vs. Kurn (Page 61, Appellant's Brief),

the deceased was 35 years of age, had life expectancy of 31

years, left a wife and four minor children and had average
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earnings of approximately $1,200.00 per year. In that case

the judgment was reduced from $20,000.00 to $15,000.00. As
compared to the earnings of Larsen, the salary of the de-

ceased in the Carpenter case bore a ratio of 1 to 4i/2- Ac-

cordingly, if the Missouri Court in 1941 could justify a judg-

ment of $15,000.00 on the facts therein contained, on the

same basis the verdict in the instant case would be $67,-

500.00. This without benefit of Ijarsen's greater expectancy

and the fact that the buying power of the dollar now as

compared with 1941 is approximately 60%.

For a more modern comparison, we call the Court's at-

tention to one of the latest cases on the subject. DeVito vs.

United Air Lines, Inc., 98 F. Supp. 88, decided May 24, 1951.

The facts established in that case were that DeVito, at the

time of his death in an airplane crash, was earning $9,038.12.

The deceased was 38 years of age and in excellent health,

leaving, surviving him, his widow. The jury's verdict was

$300,000.00. This was reduced to $160,000.00. The earnings

of Larsen were more than five-ninths of the earnings of De-

Vito. The life expectancy of Larsen was greater by four

years. On the basis of the verdict sanctioned by the United

States District Court for the District of New York, when
adjusted to take into account the ratio of Larsen 's salary

to that of DeVito, ignoring Larsen 's greater life expectancy,

the New York Courts would have approved a verdict of

$88,888.88.

It is respectfully suggested to this learned Court that,

in the discharge of the wide discretion vested in the Trial

Court, it keep in mind the fact that Judge Clark saw and

heard the witnesses. He controlled the actions of counsel in

the discharge of their duties toward their clients; he super-

vised the deliberations, as well as the conduct, of the jury.

Counsel for the appellant fail to point up a single incident,

remark, observation or act on the part of anyone connected

with the case which would give rise to any complaints of

prejudice, partiality or passion.
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Judge Clark knows and understands the provincial

economy of the country, the standard of living prevailing in

the geographical locality, the present cost of living of de-

pendants, and the buying power of the dollar. This knowl-

edge is the very basis for the rule that the Trial Courts

alone are vested with the authority to pass upon the ques-

tion of excessiveness or inadequacy of judgments. Counsel

for appellant do not challenge that Judge Clark exercised

that discretion wisely. This assignment of error and the

argument made in support thereof is indeed limited to an
appeal to this Court that it redetermine, on cold record, the

purely factual question of the extent of loss suffered by the

appellees in the death of this husband and father.

D. THE CHALLENGE TO THE INSTRUCTIONS.

Under Subdivision III (Excessive Damages) and at

Pages 68 to 73 inclusive of its brief, the appellant makes
challenge of the instructions given or refused by the Court.

Our answer to this challenge shall take two separate and dis-

tinct aspects:

1. If error did, in truth and in fact, exist, in the chal-

lenged or refused instructions, the same was waived by the

appellant, and

2. The challenged instructions, as given, were correct

and that, puportedly tendered by the appellant, was pro-

perly refused.

1. The Waiver of Objections.

At the conclusion of the Court's oral instructions to

the jury (Tr. p. 195), the Court, in the absence of the jury,

inquired of counsel whether they wished to register any

exceptions to the instructions of the Court. Whereupon, Mr.

Peterson and Mr. Zener, counsel for the appellant, each in

their turn, interposed a number of objections. (Tr. p. 196-

198) After the Court had listened to the objections made,

the following colloquy appeared: (Tr. p. 198)
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"THE COURT: Do you wish to prepare a state-

ment that I can make—a statement of what you have in

mind. If you wish to prepare an instruction that the

Court may use to correct the matters you are objecting

to I will wait for it. I will take a short recess and you
may do this."

After some lapse of time, the Court further instructed

the jury in accordance with the objections made by the ap-

pellant. (Tr. p. 198-200) At the conclusion of these further

instructions, followed the colloquy which we respectfully

point up as an absolute waiver of the objections to the in-

structions. (Tr. p. 200)

THE COURT : Do you have any further objections.

MR. PETERSON : No further objections but if the

Court please, we still want the record to show that we do

not approve of the instructions given by the Court to

the jury concerning the violation of the C A C regula-

tions in spite of the Court's explanation.

THE COURT : Prepare one to correct it.

MR. PETERSON: I don't want to give the im-

pression of being arbitrary in this matter.

THE COURT : You are a lawyer in the case and I

expect the lawyers to help the Court, I want to get the

Instructions in shape that the attorneys are absolutely

happy with the instructions. If I have made an error

or errors you can prepare such instructions as will cor-

rect the situation. You may step in mth the reporter

and prepare an instruction of what you want me to say

and I will say it.

We will take a short recess.

(After short recess)

THE COURT : Do you have anything further.
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MR. PETERSON : We feel that we have nothing to

offer.

THE COURT : Do you have further objections.

MR. PETERSON: No further objections.

THE COURT : No further objections that you wish
to make.

MR. PETERSON: No, Your Honor,

(in the presence of the jury)

THE COURT : Ladies and Gentlemen of the jury

I am sorry that I have had to keep you here so late but

it was very important that we get through this case as

we have another set for tomorrow morning. The alter-

nate jurors will be excused at this time, and if any of the

jurors have any telephoning to do the Bailiff will assist

you.

You may retire to consider your verdict."

The colloquy hereinabove reproduced points up two

eparate reasons for the appellees position that the appel-

ant has waived the right to objection. First, counsel failed

10 object to the instructions of the Court, as corrected, and
lecondly, that the instructions, as corrected, were acquiesced

1 by counsel and by reason thereof, all objections were

'^aived.

Rule 51 of the Federal Rules of Civil Procedure, as

ertinent hereto, provides as follows

:

I

a * * * * -^Q party may assign as error the giving

or the failure to give an instruction unless he objects

thereto before the jury retires to consider its verdict,

I

stating distinctly the matter to which he objects and the

grounds of his objection. * * * "

he underlying principle for the status of the law is that

e Trial Judge is entitled to be informed of possible errors
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and given an opportunity, if necessary, to correct them.

Williams vs. Poivers, 135 F (2d) 153, C. C. A. 6th, 1943. The
authorities on this aspect of our argument are legend. We
content ourselves with calling to your attention only the

following cases which exemplify the rule. Levin vs. Joseph

E. Seagram & Sons, Inc., 10 F. R. Serv. 51.21, Case 1,

158 F. (2d) 55 (C. C. A. 7th, 1946); McDonald vs. Jarka

Corp., 8 F. R. Serv. 51.33, Case 1; 144 F. (2d) 53 (C. C. A.

2d, 1944) ; Sofarelli Bros., Inc. vs. Elgin, 6 F. R. Serv. 39

b.2. Case 1; 129 F. (2d) 785 (C. C. A. 4th, 1942) ; McHugh vs.

Audet, 10 F. R. Serv. 59 b.2. Case 2 ; 72 F. Supp. 394.

An examination of the Record after the Court corrected

the charge, in accordance with the appellant's requests, con-

clusively illustrates that it made no further objection of

any nature. It may not now complain of any prejudice.

The mere fact that the appellant had submitted requests for

instructions which the Court denied does not alter or other-

wise abrogate the requirements of Rule 51. See Blair vs.

Cullom, 168 F. (2d) 622, in which the rule is stated as fol-

lows:

''It seems clear that Rule 51 applies and requires

objection to those parts of the charge claimed to be

erroneous, whether or not requests to charge have been

submitted. (Citing Cases) The fact that here they were

submitted before trial rather than during it we think

immaterial; as we have said before, objection must be

taken "in order * * * * that the judge may clarify or

correct his statement before the jury retires."

Not only did counsel fail to object as is required by Rulej

51, we further contend the colloquy between the Court and

counsel, as reproduced hereinabove, definitely illustrates anj

affirmative acquiescence to the instructions as given.

The clearest pronouncement of the applicable rule whicl

we are able to find is contained in the first syllabus oi

Wood vs. Sexton Co., 275 F. 660, C. C. A. 3rd:
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"Where it is obvious from the remarks of the trial

judge at the close of his charge that he believes he has

substantially covered the requests to the satisfaction of

the litigants, though in fact he has inadvertently over-

looked some of them, and an opportunity is given to

bring to his attention the omissions or dissatisfaction,

failure to take advantage of this opportunity waives the

error."

Concededly, the case was decided prior to the adoption

of the existing Federal Rules; however, the principle in-

volved still prevails. See Teller vs. Athens Stove Works,

Inc., 9 F. R. Serv. 51.33, Case 2; 7 F. R. D. 88, (D. C. E. D.

Tenn., 1946) ; Levin vs. Joseph E. Seagram S Sons, Inc.,

supra.

2. The Instructions, as Given, ivere Correct.

At Page 186 of the Transcript of the Record, the Court

instructed the jury that <'**** If you find that there

was on the part of Homer G. Smith a violation of this pro-

vision (Night Flying Provision of C. A. A. Regulations)

that such violation would be proof of negligence in itself
* * * * M

The appellant at pages 68 and 69 of its brief challenges

the correctness of the instruction upon the theory that the

''violation of a ruling or regulation of a commission or

board is only evidence or proof of negligence, it is not negli-

gence in itself."

For full answer to appellant's contention in this regard,

we refer this Honorable Court to our argument contained

at pages 29 to 34 of this bi-ief. We there point up that

the Federal Courts have consistently held that the violation

of Civil Aeronautic Regulations may constitute negligence

per se and become actionable, if, the violation is the proxi-

mate cause of the injury complained of. This is particularly

true of sections of the regulations which are designed pri-

marily to protect against injury.
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But, even assuming that such a violation is only evidence

of negligence, as appellant contends, we desire to call to

the Court's attention the fact that at its insistence, the in-

struction was modified by Judge Clark so that it met the

specific argument now advanced. At Page 196 of the Tran-

script of the Record, after the learned Trial Court inquired

of counsel whether they desired to register any exceptions

to the charge, (Tr. p. 195) Mr. Peterson stated:

**We object to the giving of that instruction dealing

with the violation of the C. A. A. Regulation. The Court

instructed the jury that if it found a violation of the

provision quoted of the regulation, that would be proof

of negligence in and of itself."

Judge Clark, fully cognizant of appellant's objection,

at pages 197 to 200 of the Transcript of the Record, further

instructed as follows

:

''In another place in my instructions I told you that

the flying of an airplane at night in violation of the law

was negligence in and of itself. I should have said that

you are to consider whether it was negligence in the

light of all of the testimony. You may consider the fact,

if you find that he was flying at night and had no per-

mission to fly at night and you may also consider

whether or not that was negligence and if you find that

it was, that would not prove the case entirely, nor the

fact that it was against the law, would not in itself prove

the entire question of negligence. '

'

An examination of the Record, after the Court gave this

modified instruction, will reveal that no further objections ^

was interposed to this or any other instruction. (Tr. p. 200

to 201)

At Page 69 of its brief, appellant further challenges

the giving of this instruction upon the theory that the evi-

dence was insufficient to conclude that the violation of the
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regulation was the proximate cause of the accident. It ar-

gues that the proof submitted, by way of opinion from the

three experts offered by the appellees, that the cause of

the crash which caused the tragedy was ''lack of night time

flying experience by the pilot", is entirely conjectural. For
full answer to this position, we again refer the Court to

our argument contained at pages 31 to 34 of this brief, and
specifically call attention to the opinion of Justice Murrah
in Bratt, et al. vs. Western Airlines, Inc., 155 F. (2d) 850,

wherein it is stated:

"If we leave the answer to those who have experi-

enced an accident of this kind we would seldom find a

solution, because as w^e all know, few ever survive to

relate their experience. We have a fatal accident, the

cause of which is seldom, if ever, susceptible of direct

proof. The answer to our question therefore necessarily

lies within the realm of scientific speculation, and can

be answered by those who are specifically qualified by
experience, training and skill in matters relating to air-

planes, their parts, purposes and functions. If actual

experience cannot be the test in cases of this kind, when
then does a witness become qualified to testify from
special experience concerning the scientific cause of an

accident not susceptible of direct proof. There is no

precise requirement as to the mode in which requisite

skill or experience shall have been acquired. A witness

may be competent to testify as an expert although his

knowledge was acquired through the medium of practical

experience rather than scientific study and research."

At Page 70 of its brief appellant challenges the in-

struction given by the learned Trial Court found at page

184 of the Transcript of the Record. The argument ad-

vanced is that this instruction applies to the facts of the

case, the doctrine of res ipsa loquitur, which, under the cases,

has no place in airplane accidents.
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While the appellees, in the light of United States vs. Kes-

inger, supra, believe that the doctrine of res ipsa loquitur

does have application to the facts established, we respect-

fully submit that the Trial Court did not instruct upon the

doctrine. Solely because the appellant insists that the Court

did, however, we now discuss the doctrine here.

The doctrine of res ipsa loquitur, is that, where the

thing which caused an injury is shown to be under the ex-

clusive management or control of the defendant or his ser-

vant, and the accident is such as in the ordinary course of

things, does not happen if those who have its exclusive man-

agement or control use proper care, it affords reasonable evi-

dence, in the absence of explanation by the defendant, that

the accident arose from want of care. (See 65 C. J. S.

Paragraph 220 (2), Page 987). While the mere fact of an

injury will not give rise to a presumption of negligence on

the part of anyone, under the doctrine of res ipsa loquitur,

the facts or circumstances accompanying an injury may be

such as to raise a presumption, or at least an inference, of

negligence on the part of the defendant. (See 38 American

Jurisprudence, Section 295, Page 989).

Although no Idaho cases have been found in our re-

search which defines the doctrine with respect to airplane

crashes, the Court in Warner vs. Pittsburgh-Idalio Co., 38

Ida. 254, 220 Pac. 492, states generally that the doctrine

applies where the transaction is such ''where the circum-

stances attendant upon an accident are themselves in such

character as to justify a jury in inferring negligenc as the

cause of the accident, and that the conditions are such that

in their very nature they warrant the inference of negligence

on the part of the person in charge of the injurious agency."

See also Wilson vs. Joe Boon Co., 34 Idaho 253, 200 Pac.

884; Martin vs. Brown, 56 Ida. 379, 54 Pac. (2d) 1157.

It can be stated, as a general principle, that the doctrine

of res ipsa loquitur has been applied to cases involving air-

plane crashes. (6 A. J., Section 77, Page 45; 83 A.L.R. 186,
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192; 6 A.L.R. (2d) 529.) The doctrine has been applied most

frequently in personal injury accidents against common car-

riers. 6 A. J., Section 77, Page 45, Note 11, 12; Smith vs.

Pacific-Alaska Airivays (CCA. 9th, 1937) 89 F. (2d) 253;

Bratt vs. Western Airlines (CA.A. 10th, 1948), 169 F. (2d)

214; Cert. Den. 335 U. S. 886, 93 L. Ed., 69 S. Ct. 239; Ka-
mienski vs. Bluebird Air Service, 321 111. App. 340, 53 N. E.

(2d) 131; Err. Dismd. 389, 111. 462, 59 N. E. (2d) 853;

Thomas, et al. vs. American Airways, Inc., et al. (District

Court of California 1935) ; Fosbroke-Hohbes vs. Air Work,
Ltd., et al. (Kings Bench 1936), 1 Avi. 663; Malone vs.

Trans-Canada Airlines (Court of Appeals, Ontario, 1942),

1 Avi. 1028; Johnson, Administrator, vs. Eastern Airlines,

Inc. (U. S. Court of Appeals (2d), 1949) 177 F. (2d) 713.

However, as air travel became more advanced, the doc-

trine of res ip^a loquitur has been also applied to cases in-

volving the crash of private aircraft. See Seaman vs. Cur-

fiss Flying Service, 231 App. Div. 867, 247 N. Y. S. 251;

Stall vs. Curtiss Flying Service (1930), U. S. Avi. 148; Eng-
lish vs. Miller (Tex. Civ. App. 1931), 43 S. W. (2d) 642;

Mclnnerney vs. McDoiigal, Kings Bench, Manitoba 1937, 1

Avi. 718. The most recent Circuit Court decision on the ap-

plication of the doctrine to private carriers is United States

vs. Kesinger, et al, 10th Circuit, 190 F. (2d) 529. Judge
Phillips, in applying the rule and stating the reasons for

its application, said:

"In the past decade tremendous improvements have

been effected in the design and construction of airplanes,

and in the operation and maintenance thereof. Today,

an airplane operated under normal weather conditions

is a reasonably safe means of transportation. On the

basis of passenger miles flown it is relatively as safe as

other methods of public transportation. The rates

charged by insurance carriers for insurance of passen-

gers are the same whether the passenger travels by
train, bus or airplane. An airline which has operated
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in the states of Colorado, Kansas, Oklahoma, New Mex-

ico and Texas during the past 15 years recently received

a special award from the National Safety Council. Dur-

ing the period of its operation the airline has flo^vn

437,262,000 passenger miles without a passenger fatality

and without a serious accident. An international airhne

was also given an award by the National Safety Council

for having completed 1,637,300,000 passenger miles with-

out a passenger or crew fatality. An airplane of a

proven safe type of design taking off for an ordinary

routine flight under normal iveather conditions does not

crash in the ordinary course of things, unless there has

been a failure to properly inspect, service and maintain

it, or unless it is not operated ivith due care.'' (Italics

Supplied).

"The rule of res ipsa loquitur is applicable when
the thing which caused the injury was, at the time of

the injury, in the custody and under the exclusive con-

trol of the defendant, and the occurrence was one which

in the ordinary course of things does not happen if the

one having such exclusive control uses proper care. It

will take the case to the jury unless the entire evidence

is such that the presumption cannot stand against it. It

is not enough that the evidence of the defendant woidd,

if true, he sufficient to rebut the presumption, because it

is for the trier of facts to pass upon the credibility of

the ivitnesses and the truth of their testimony."

**The modern trend of authority is to hold the rule of

res ipsa loquitur applicable to airplane accidents * * * ."

(Italics supplied.)

That the application of the doctrine, in a proper case,

will be approved by the Circuit Court of Appeals for the

9th Circuit is indicated in Smith vs. Pacific-Alaska Airways,

89 F. (2d) 253. A number of Courts have refused to apply

the doctrine in this type of case, but have done so, not be-

cause the plane involved was a private carrier, but rather
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because the circumstances were such that an inference or

presumption of negligence was not justified or rebutted.

For example, in Morrison vs. LeTourneau (C.A.A. 5th,

1943), 138 F. (2d) 339, there existed a violent storm or dan-

gerous climatic weather condition which were akin to an Act

of God. In Cohn vs. United Air Lines (D. C. Wyo. 1937),

17 F. Supp. 865, Judge Kennedy was struggling with the

uncertainties of this mode of travel, the youth of the indus-

try, and the apprehension of the dangers of travel because

of that fact. In Herndon vs. Gregorij, 190 Ark. 702, 81 S. W.
(2d) 849, the Court refused to apply the doctrine because

death was as consistent with unavoidable accident as it was
with negligence. The underlying difference between the

Herndon case and the case at bar is that here we have nega-

tived every other probable cause except negligence; in Wil-

son vs. Colonial Air Transport, 278 Mass. 420, 180 N. E.

212, the Court refused to apply the doctrine because it was
established that the crash was due to mechanical defects.

However, Bratt vs. Western Air Lines, supra; Galer vs.

Wings 1938, 47 Manitoba 281 (1939), 1 D.L.R. 13; Ngsted
vs. Wings (1942 Manitoba), 3 D.L.R. 336, are contra.

Having demonstrated that the doctrine has been applied

to private carrier, and that this is now the modern trend,

we must meet head-on the question of whether or not the

equipment of ''dual control," which goes directly to the ques-

tion of exclusiveness of management and control, effects the

applicability of the doctrine. In Toivle vs. Phillips, 172

S. W. (2d) 806, the Supreme Court of Tennessee refused to

sanction the application of the doctrine because of the "dual

control" with which the plane was equipped. In that case

the defendant, a licensed pilot, purchased a new plane. On
the day of its purchase the plaintiff's intestate was invited

to a ride. At the take-off, Webb was at one of the controls

and plaintiff's intestate was at the other. After an uneventful

take-off, the plane flew a short distance about the field and
then crashed causing the death of both men. The Court in

that case said:



—64—

*'One essential for the application of res ipsa lo-

quitur is that the instrumentality or thing which caused

the accident must have been under the sole control, the

exclusive management, of the defendant. Such was not

the case here. This airplane had dual controls, one

before each seat, and it could be operated ^vith either

set of controls. It is not shown that the controls in

front of the passenger were disconnected. So it is plain

that the course of the machine might have been directed

by Towle as well as Webb. Webb did not have exclusive

control and the rule relied on is not to be invoked

against him."

In Budgett vs. Soo-Skyways, Inc., 266 N. W. 253, the

facts established were as follows: Defendant was engaged

in the business of selling airplanes, and for the purpose of

storing, showing and demonstrating them, he maintained

a landing field and hangar, and for the purpose of carrying

on such a business, it employed HoUister, who was a li-

censed air pilot. Plaintiff's intestate went to the airport

as a prospective buyer of an airplane, and made arrange-

ments "svith Hollister to demonstrate a certain airplane. The
airplane was equipped with two cockpits. The cockpit was
equipped with dual controls. After the plane was made
ready for the demonstration, Budgett and plaintiff's intes-

tate seated themselves in the front cockpit. The controls

in both cockpits were hooked up. Both men were licensed

pilots. The plane "took-off" under the control of Hollister

and made a few turns about the flying field when the engine

suddenly stalled and it crashed to the ground. The Court,

in refusing to apply the doctrine, said:

"Lastly, appellant invokes the doctrine of res ipsa

loquitur, which, as applied to this case, means that the

state of the evidence and the surrounding circumstances

were such that the accident could not have happened
except through negligence on the part of the pilot. * * *

But that doctrine cannot be applied in this case, be-
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cause there is no more probability that the accident was
caused by negligence on the part of the defendant than

on the part of Budgett or Schmidt. In other words,

plaintiff has failed to sustain the burden of proof and

cannot recover."

The Supreme Court of California, in Parker vs. Gran-

ger, 52 Pac. Rep. (2d) 226, followed the doctrine promul-

gated in the above cases. In each of the cases cited supra,

the fact that the aircraft was equipped with dual controls

impelled the Court to determine that the plaintiff's had not

established an essential requirement for the application of

the doctrine, to-wit: exclusive control and management of

the instrumentality which caused the harm. It is to be noted,

however, that the decisions are relatively old ones and hand-

ed down during the period when the industry was having

its so-called ''growing pains."

In the Budgett case, supra, we have the added fact that

the plane which caused the ultimate death of the occupants

was a demonstrator, and was being flown for the purpose

of a demonstration, much like a new car dealer will demon-

strate to his prospective customer. It was reasonable to

presume that since the plaintiff's intestate was a licensed

pilot, and since the very purpose of the flight was to demon-

strate the plane, • that the defendant would permit him to

fly it.

On the other side of the problem, however, we call at-

tention to Mclnnerney vs. McDougal (1938), 47 Manitoba

119, 1 D.L.R. 22 (1928), U. S. Avi. 166, 6 A.L.R. (2d) 535.

The Court in that case held:

"That the fact that the plane was equipped with

dual controls, one set of which was accessible to the

injured passenger, did not preclude the application of

the rule of res ipsa loquitur in an action against the

pilot for injuries sustained in a forced landing, the

Court having found as a matter of fact that the passen-
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ger had not interfered with the pilot's operation of the

plane.
'

'

In Whittemore vs. Lockheed Aircraft Corporation, 149

Pac. Rep. (2d) 212, the District Court of Appeals for the

2nd District of California, held that the question of who was
flying the plane, where it was equipped with dual controls,

|

was a question of fact to be determined by the jury. The
Court, in passing upon the question of exclusiveness of con-

trol, found as follows:

"Willey first occupied the left-hand seat in the

cockpit, but relinquished it to Whittemore after the

latter arrived and spoke to him. Whittemore then slid

the window open, signalled with his arm and received

an answering signal indicating that all was clear so that

the engines might be started. He then started the en-

gines, let them idle a minute or so, put his head out of

the window, looked forward and back, signalled to a

member of the ground crew, and finally, a return signal

having been given, the plane taxied to the runway, and

took off.

From this evidence the jury could have concluded

with confidence that "Whittemore was at the controls

when the plane took off on its fatal flight and was still

flying the plane when it crashed less than a half hour

later ****."

All of the cases cited on both sides of the proposition

are cases of State Courts. The Federal rule is found in the

decision of Judge Phillips in United States vs. Kesinger,

supra. Because we believe that the importance of this de-

cision is found in the specific language of Judge Phillips,

we repeat that language here

:

**The rule of res ipsa loquitur is applicable when]

the thing which caused the injury was, at the time ofj

the injury, in the custody and under the exclusive con-
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trol of the defendant, and the occurrence was one which

in the ordinary course of things does not happen if the

one having such exclusive control uses proper care. It

will take the case to the jury unless the entire evidence

is such that the presumption cannot stand against it.

It is not enough that the evidence of the defendant

would, if true, be sufficient to rebut the presumption, be-

cause it is for the trier of facts to pass upon the credi-

bility of the witnesses and the truth of their testimony."

(Italics supplied)

By the use of this language, Judge Phillips has completely

rejected the theory of the State Courts that dual control,

in and of itself, negatives the application of the doctrine.

The question of who was in control at the time of the tragedy

becomes now a question of fact within the sole province of

the jury. In lipe with the rule pronounced by Judge Phil-

lips, Corpus Juris Secundum (65 C. J. S., Section 220 (8),

Page 1018) states as follows

:

"Conclusive evidence of the control or management
of the agency causing the injury by defendant is not re-

quired, but such fact, as in other cases, may be estab-

lished by evidence sufficient to warrant the inference of

its existence, and circumstantial evidence may suffice.

In the instant case, the aircraft, we know, was a four-

passenger cabin airplane with a seat for each of the occu-

pants. From either of the two front seats, in the cockpit

proper, the plane could have been flown by virtue of the

dual controls, provided, however, that the control mechanism

was connected. The occupants of the two rear seats could

not, in anywise, control the movements of the plane. Mr.

Smith was a licensed pilot. Mr. Larsen, although at one

time had been a licensed pilot, had not flown for some two

years prior to the accident. So far as the record is con-

cerned, we do not know which of the four seats Mr. Larsen
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occupied. We do know, however, that the ship belonged to

Mr. Smith; that as he came into the airport at Pocatello, it

was he who asked for landing instructions by way of his

radio. We know also that Mr. Larsen had not flown a plane

for a considerable period of time prior to the date of the

tragedy, and that it would be unlawful for him to do so,

therefore, it is reasonable to presume that he did the lawful

thing. Having definitely established by the testimony of

at least two witnesses who were in charge of the control

tower of the airport, that it was Smith's voice who asked for

the instructions and that it was Smith's plane that was
flown, this is direct proof that Smith was actually and ex-

clusively in control of the aircraft immediately prior to

the crash.

It is generally conceded that the doctrine of res ipsa

loquitur is a rule of evidence rather than a rule of pleading,

or of substantive law, or an independent ground of liability.

It is a rule of interpretation by which evidence of fact isl

made to speak the logical conclusions naturally flomngl

therefrom. Since the doctrine is a rule of interpretation of
J

the circumstances surrounding the happening of an accident,!

the interpretation is one not only of the cause of the injury,]

but its proximate cause as well. This must of necessity be

the law, otherwise, it would not immediately devolve the risk

of non-persuasion upon the defendant. Stating it another

way, if the accident and the circumstances under which it

took place gives grounds for a reasonable inference that if'

due care had been exercised, the thing that happened amiss,

would not have happened, the law says res ipsa loquitur, the

thing speaks for itself.

While we contend that there was no error in the giving!

of the challenged instruction, we point up the fact that after]

the appellant challenged it, the Court removed entirely th(

consideration of this instruction by the jury. It did so h}

the following instruction found at pages 198-199 of the|

Transcript of the Record:
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*'I also think that in these rather lengthy instruc-

tions there was twice that I mentioned a couple of times,

statements or instructions which were somewhat contra-

dictory, in regard to the presumption or inference of

negligence, arising out of the happening of an accident.

I will tell you now, the burden rests upon the plaintiff to

prove that the accident was the result of the negligence

of Homer G. Smith, and that such negligence was the

proximate cause of the accident."

In this counsel for the appellant acquiesced as herein-

above demonstrated.

At page 70 of its brief appellant complains of the

instruction appearing at Page 187 of the Transcript of the

Record. By this instruction, the Trial Court, in substance,

charged the jury that the Civil Aeronautics Regulation re-

; quires a person'who pilots an airplane to have in his posses-

sion, during the time of flight, a medical certificate of physi-

cal fitness.

;

The complaint of the appellant is that the instruction

!
is improper, since the appellees did not contend, or the

I)roof establish, that Smith, its agent, did not possess the

required certificate.

Throughout the entire trial, counsel for appellant in-

sisted that the record was destitute of proof that Smith was
flying the aircraft. Indeed, they insisted that the dual con-

trol equipment negatived, as a matter of law, control of

the plane by Smith. Because of that fact, it became neces-

sary to prove who actually was piloting the plane. The ap-

pellees, in support of their theory that the aircraft was being

ilown at the time of the tragedy by the appellant's agent,

established that Mr. Larsen had not flown since July 2,

' 1948 (Tr. p. 169-178) some two years prior to the date of the

crash; that the rules and regulations of the Civil Aeronautics

Administration prohibited the flight of aircraft by any per-

son after such lapse of time, without a new medical certifi-
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cate (Tr. p. 178-179) and that the expired pilot's license,

medical certificate, and other documents previously issued

to Mr. Larsen had been and were on the date of the flight

locked in a safety deposit box in his home. (Tr. p. 170)

This, all for the purpose of laying the factual foundation for

the legal presumption that Mr. Larsen was presumed to obey

the law and thus negative the appellant's contention that

control may have been in Mr. Larsen rather than in Mr.

Smith. The Court, being faced with these two diametrically

opposed theories of fact, became obligated to instruct as it

did. It will be noted that the appellant does not object to

the instruction or its correctness, as such, but simply con-

tents itself with the argument that it had no causal connec-

tion between the flight, the accident and the resultant dam-

age. It is apparent that this instruction went directly to the

proof of these various elements. It guided the jury in de-

termining, as a matter of fact, who was piloting the plane

when it crashed.

3. The Purportedly Tendered Instruction No. 7 was

Properly Refused.

At page 71 of its brief, the appellant claims error by

the Trial Court for its failure to instruct the jury as re-

quested by its purportedly tendered Instruction No. 7. The
instruction refused is set out at page 71 of appellant's

brief. It nowhere appears in the Transcript of the Record.

Counsel for the appellant (Tr. p. 31) in the Designation of

Record on Appeal, Item 7, requested the Clerk to print *'all

instructions requested by defendant which were not given

by the Court". At page 203 of the Transcript, there ap-

pears the certification of the Clerk Avith respect to the Rec-

ord. In Item 7 of such certification, it is stated, *'No in-

structions were filed by attorneys, therefore item 7 of desig-

nation cannot be complied with."

For the above and foregoing reason, we take the posi-

tion that the error now assigned is not properly presented.
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On the merits of the matter, however, we respectfully

submit that a full and complete answer to appellant's argu-

ment "that aviation has not as yet become either a necessary

or common means of transportation" and is '*an extra haz-

ardous activity" is contained in the opinion of Judge Phil-

lips in United States vs. Kesinger, supra.

Further, at the instance of the appellant. Judge Clark

instructed, at page 199 of the Transcript of the Record, that:

'*In connection with the assumption of risk concern-

ing which I instructed you, I will say now that you have

a right to take into consideration, * * * * the question of

whether it was an airplane, an automobile or a bucking

horse, * * * *, You can consider in connection with the

assumption of risk whether a man should get into an

airplane or not. * * * *"

CONCLUSION.

For the reasons hereinabove stated, it is respectfully

submitted that no prejudicial error appears in the Record;

that the verdict of the jury and the judgment entered thereon

by the Court were in every respect in accordance with the

law and the facts established and that accordingly, we re-

spectfully pray that said judgment be, in all respects,

affirmed.
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